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The Supreme Court of Kansas, in the re- 
cent case of Coffeeville Min. & Gas Co. v. 
Citizens’ National Gas & Min. Co., with very 
good reason, inveigh against a practice, 
which has become common in many of the 
State courts, of obtaining temporary injunc- 
tions, materially affecting the rights of par- 
ties litigant without giving any notice or any 
opportunity to be heard. Such practice is 
most reprehensible. The Kansas court sug- 
gests that where it is necessary that a party 
should be restrained from an unlawful act 
and there is occasion for immediate action, 
atemporary restraining order should be is- 
sued only until such time as notice can be 
given and a fair opportunity afforded the com- 
plaining party to be heard. The court points 
out that there is no safety in assembling to 
administer justice when one side alone can be 
heard, a proposition happily stated by Mr. 
Justice Brown, of the United States Supreme 
Court, by citing in a late case the French 
maxim ‘‘Les absents sont toujours tort.’’? The 
Kansas court also says that parties and their 
attorneys can never be relied upon to present 
their case fairly and truthfully in all respects, 
to which sweeping allegation the profession 
will probably and with reason take exceptions. 
It is true, however, that the practice referred 
toisa very unfair and improper one, and 
liable to work irreparable wrong in many 
cases. ‘The remarks of the Kansas court ap- 
ply with equal force to many other cases of 
extraordinary remedies besides that of in- 
junction. The National Corporation Re- 
porter of Chicago in commenting on this 
case says that ‘‘the court is right in repri- 
manding a practice which is daily violated, 
even in Chicago, where the courts are pre- 
sumed to be more fully instructed. There 
are some Chicago judges who are so filled up 


With the importance of their station, that they | 


will grant any application presented to them, 
under the erroneous assumption that courts of 
chancery protect any petitioner in any of his 
demands.’”” As a matter of fact we under- 
stand that Chicago courts have frequently is- 
sued not only temporary injunctions but also 
orders placing corporations in the hands of 
Vol. 41—No. 19. 





receivers without any notice whatever to the 
corporations. We ourselves, know of one 
glaring instance of this abuse of process on 
the part of a Chicago court. By statute in 
many of the States, no such orders can be 
made without notice to the opposite party 
and even where notice is not required by 
statute it would seem the part of wisdom and 
justice for the court to require notice, and give 
a hearing to the opposite side before issuing 
any order calculated to cause irreparable 
damage to an innocent party. 





The judgment of the Supreme Court of South 
Carolina in the case of McCreery v. Davis on 
the subject of the effect of a divorce in another 
State may be correct from the standpoint of 
precedent. The court, at least, reviews consci- 
entiously all the cases bearing on the question 
and apparently reaches an authoritative con- 
clusion. But the doctrine laid down does 
not seem to be [just, upon principle, or one 
which is calculated to bring about that har- 
mony .of administration of the law in the 
States which is so desirable. In that case it 
appeared that a citizen of South Carolina 
was married in New York to a citizen of that 
State, and immediately thereafter the parties 
continued to reside in South Carolina, till 
the wife left her husband, and resided in [Il- 
linois. Judgment of divorce was there ob- 
tained, in accordance with laws of Illinois, 
but without personal service on or appear- 
ance of husband, on a ground not recognized 
as cause for divorce in New York or South 
Carolina. It was held that the Illinois judg- 
ment was void in South Carolina, and that 
Article 4, § 1 of the United States Constitu- 
tion providing that full faith and credit shall 
be given in each State to the judicial pro- 
ceedings of every other State and the act of 
congress providing that records and proceed- 
ings thereof, properly authenticated shall 
have such faith and credit given them, in 
every court of the United States as they have 
in the State whence they may be taken, does 
not prevent an inquiry into the jurisdiction 
of the court rendering such judgment. The 
decision leaves Mrs. McCreery, the party 
divorced according to the laws of Illinois, in 
rather an anomalous legal position. While 
she is a single person in Illinois, in South 
Carolina she is the lawful wife of Mr. Mc- 
Creery. Many absurd results are liable to 
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spring from this confusion. For instance, 
as an exchange suggests,if Mrs. McCreery 
should now marry Mr. Doe in Illinois, then 
obtain a divorce, say in Ohio, she would on 
the principle of that decision, be a lawful 
widow in Ohio, and yet be the lawful wife 
of Mr. Doe of Illinois. She could then 
marry Mr. Roe in Ohio, and be divorced in 
Indiana, and thereby become a lawful widow 
again, and yet, at the same time, be the law- 
ful wife of Mr.McCreery, Mr. Doeand Mr. Roe, 
and, by extending her escapades, she could 
have as many lawful husbands, at one and 
the same time,as there are States in the 
Union. The decision of the South Carolina 
court is predicated upon the doctrine that a 
status acquired in one State has no extrater- 
ritorial operation and is not thereby estab- 
lished in another. It seems tous that it 
would be better to eliminate from divorce law 
the idea growing out of the word status, and 
to make marriage contracts, like any other 
contract, subject to the laws of society and 
citizenship and to make a decree of divorce 
granted by a court of competent jurisdiction 
in the State where rights of citizenship are 
acquired, unimpeachable by courts of other 
States. The commission appointed for the 
purpose of securing uniformity of law and 
legal procedure in the States should make 
note of this South Carolina case as a text 
for action on the subject of divorce laws. 








NOTES OF RECENT DECISIONS. 


CuatreL MortGaGE—JupGMENT ON NoreEs 
—ExempTion.—The Supreme Court of Illinois, 
in a long and exhaustive opinion by Magru- 
der, J., in the case of Barchard v. Kohn 
(Chicago Legal News, Oct. 19th, 1895), holds 
that where a person takes a chattel mortgage 
upon personal property and judgment notes 
to secure the same, a judgment is entered 
upon the notes, and execution issued thereon, 
that the mortgagee had a right to take pos- 
session under his mortgage of the goods set 
forth as exempt to the judgment debtor, the 
mortgagor, and levying the execution issued 
thereon upon the mortgaged property, and 
allowing a part of the proceeds of the sale 
made under the execution, to be applied 
upon the judgment, did not waive his right 
to proceed under his mortgage against the 





———— 


portion of the mortgaged property not sold 
under the execution, and set off as exempt to 
the judgment debtor. Judge Magruder cites 
anumber of authorties from other States, 
and shows where the statutes relating to 
chattel mortgages differ from the Illinois 
statute. The questions involved in this case 
are of more than usual importance, as cases 
are arising every day which involve the same 
questions. 





InNJUNCTION—RESTRAINING Levy OF Tax— 
InTERSTATE Commerce.—In Southern Ry. 
Co. v. Asheville, 69 Fed. Rep. 359, decided 
by the United States Circuit Court for North 
Carolina it was held that an injunction will 
lie to restrain the levy of a tax, where the 
complainant is a common carrier, and the 
tax is made a lien on its real estate, though 
its personal property is first to be resorted to 
by the tax collector; the remedy at law, by 
payment and action to recover back, not be- 
ing as efficient as the remedy by injunction. 
It was further held that a statute of North 
Carolina authorizing a city to levy on every 
railroad company doing business or having 
an office in the city a license tax, not to ex- 
ceed one per cent. of the gross receipts of its 
business, is invalid in the case of a railroad 
whose business extends to points out of the 
State, as a regulation of interstate commerce, 
and, therefore, that a tax levied under it is 
invalid, though it be limited to business of 
the railroad done within the State. The fol- 
lowing is from the opinion: 

The first question to be met in this case is as to the 
jurisdiction of the court. An injunction will not lie 
against an illegal tax on the sole ground that the tax 
is illegal. Shelton vy. Platt, 189 U.S. 591, 11 Sup. Ct. 
Rep. 646; Allen v. Car Co., 189 U. S. 658, 11 Sup: Ct. 
Rep. 682. The circumstances must bring the case 
within some recognized branch of equitable jurisdic 
tion, such as where the enforcement of the tax would 
lead to a multiplicity of suits or produce irreparable 
injury, or, in case of real estate, would throw a cloud 
upon the title. Robinson v. Wilmington, 25 U. S. App. 
147,13 C. C. A., 177, 65 Fed. Rep. 856. Under the 
charter of the City of Asheville, th2 fiscal year be 
gins on the 1st of June. The lien of the tax attaches 
to all real property of the tax payer from that date, 
and is paramount to all other liens, and continues un- 
til the tax is paid. It is true that, in the collection of 
the tax, the tax collector must first seek personal 
property out of which the tax may be paid. But 
that lien on the realty exists and continues, and is 
finally put inactive operation if there be an insufli- 
ciency of the personalty. The tax, therefore, from the 
1st of June creates a cloud on the title of all the realty 
of the tax payer. Again, a railroad company is a com- 
mon carrier. Its plant consists of rolling stock of 
every description, designed for use in performing its 
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functions as a carrier. The real estate is subsidiary 
tothe use of the plant. The existence of a tax execu- 
tionjunder which any part of this rolling stock can be 
jevied on and stopped, its business and traffic inter- 
rupted, at the hazard of grave responsibility to the 
public, involves a threat of irreparable injury, and an 
exposure to.a multitude of suits. Allen v. Railroad 
Co., 114 U. S. 311, 5 Sup. Ct. Rep. 925, 962. It is said 
that the statutes of North Carolina give to the com- 
plainant a plain, adequate and complete remedy at 
law. Apart from the question whether this court, sit- 
ting in equity, can be deprived of jurisdiction because 
aremedy exists in some other tribunal in another ju- 
risdiction, it does not seem that the remedy tendered 
by this statute is plain, adequate and complete. 
Equity jurisdiction may be invoked though there be 
aremedy at law, unless the remedy at law, both in 
respect to the final relief and the mode of obtaining it, 
isas efficient as the remedy in equity. Kilbourn v. 
Sunderland, 130 U. S. 505, 9 Sup. Ct. Rep. 594. The 
remedy, under the statute, requires the payment of the 
disputed amount in full, a suit against the official re- 
ceiving it, a trial ina State court, with the uncertainty 
both as tothe recovery and the mode of enforcing it, as 
well as of the person against whom it may be enforced, 
Itcan hardly be said that this remedy is either plain, 
adequate or complete. Thisseems to be conceded un- 
der the statute of North Carolina, for section 76, chap. 
119, Laws, 1895, permits an injunction to lie if the tax 
islevied for an illegal or unauthorized purpose, or 
be illegal or invalid. The issue in this case is, is this 
tax illegal or invalid? 

This brings us to the merits of the case. The tax 
in question is leyied by the city of Asheville under 
the authority of tne legislature. As municipal corpo- 
rations in themselves have no authority to levy taxes, 
and derive all their authority to this end from the 
legislature, we must look to the act of the legislature, 
and determine whether or not that is in conflict with 
the constitution and laws of the United States. If the 
action of the legislature be invalid, nothing that the 
municipality can do under it can cure the invalidity or 
restore it to life. Werej this not so, the municipality, 
the creature of the legislature, could amend and con- 
trol the act of itscreator. The act of the legislature of 
North Carolina giving the charter powers to the city of 
Asheville authorizes the city to levy on ‘every express 
company, telegraph company, telephone company, 
gas company, electric light company, power company, 
street railroad company and railroad company, doing 
business or having anjoffice in}said city, a license tax’? 
(act March 18, 1895, section 42, subdivision 6). This is 

tax on the business or calling of the several classes 
mentioned, and is imposed because of that business. 
The amount of the tax is limited. It must not exceed 
in amount 1 per cent. of the gross receipts of the busi- 
ness during the year. Now the business of the com- 
Plainant corporation is that of common earrier be- 
tween Asheville and points within and without the 
State of North Carolina; thatis to say, of interstate 
and infra-state commerce. And this act taxes all this 
business. ‘The complainant is taxed, not because 
Some of its business is between points within the 
State of North Carolina, but because it does business 
and has an office in Asheville. Its business may be 
Wholly interstate, yet, under the terms of this act, it 
Must pay the license tax. Itis true that, in estimat- 
ing its license tax, the city council only took into con- 
sideration the infra-state business of the company, 
But under the terms of the act they could have made 
the estimate upon the whole business of the company, 
4nd we deal not with what the council did do, but 





with what they could have done, under the authority 
conferred on them. The validity of this authority, 
not of their action under it, is the question before us. 
This case is on all fours with the case of Webster v. 
Bell, 68 Fed. Rep. 183, decided by the Circuit Court 
of Appeals, Fourth Circuit, at its May Term. Let the 
temporary injunction issue, as prayed for in the bill. 





CriminaL TRIAL—PRESENCE OF STRANGERS 
Dorine DELIBERATIONS OF TRIAL:.—In Tark- 
ington v. State, 17 South. Rep. 768, decided 
by the Supreme Court of Mississippi, it ap- 
peared that during their deliberations a jury 
occupied the court room, and nine persons 
connected with the court, two of whom had 
testified for the State, remained therein. It 
was held that the conviction of Tarkington, 
the defendant, of a criminal offense should 
be set aside, though it did not appear that 
any of such persons spoke to the jurors ex- 
cept the clerk, who asked them if they were 
likely to agree on a verdict. The court said: 


The trial of the appellant in the court below was 
begun on January 22, and concluded on the 25th of 
the same month. On the trial W. L. Cromwell, sher- 
iff of the county in which the trial was had, appeared 
as a witness for the prosecution, and testified to ma- 
terial facts. George Cromwell,a son of the sheriff, 
and his deputy, was also introduced as a witness by 
the State, and testified to the same facts. J. A. Stacey, 
another regular deputy sheriff, was likewise a witness 
on behalf of the State, and testified to other material 
facts. Onthe night before the jury returned their 
verdict, and after their retirement from the bar for 
deliberation, the two deputies just named were in the 
room with the jury, and one of them remained in the 
room with the jury all night. It seems that, during 
the various recesses of the court in the progress of 
the trial, the jury was permitted to occupy the court 
room, and on this last night, after the case had been 
submitted to them, they also occupied the court room. 
On this night, there were in the room with the jury 
nine other persons—the two deputies already men- 
tioned; three other deputies, regular or special, in- 
cluding the bailiff who had been sworn to attend 
upon the grand jury; the clerk of the Circuit Court 
and his deputy; and the two porters who had the care 
of the court house. It does not appear that any of 
these nine persons had any conversation with the jury, 
or any of its members, touching the case, beyond a 
remark addressed by the clerk to the jury to the effect 
that if they were likely to agree on a verdict he would 
remain and receive it. The eighth and tenth grounds 
of the motion for a new trial rest upon the presence 
with the jury, in their retirement to consider of their 
verdict, of public officers who were material witnesses 
for the prosecution; and the action ofthe court in 
overruling this motion squarely presents for decision 
the effect of such gross irregularity upon the finding 
of the jury. The prime object sought to be attained 
by the withdrawal of the jury from the bar of the 
court, by their exclusion from all others and by 
the exclusion of all others from them, is that 
in absolute privacy they may deliberate, undis- 
turbed by any outward influence. In their delibera- 
tions they must examine, discuss, weigh and decide 
upon the evidence. They may take occasion to criti 
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cise and discredit parts of it, and, properly to dis- 
charge their delicate and often difficult duties in these 
particulars, they should be in condition to speak and 
act with perfect freedom. Alone and in seclusion 
they enjoy this perfect freedom, for their delibera- 
tions are confidential. "hey need neither hesitate 
nor fear to freely and freely speak out as to any 
witness, or the evidence of any witness. Now, it 
must be obvious to any mind that the mere presence 
in the jury room of any officer would often prove un- 
friendly to full and free interchange of views between 
the jurors in their deliberations, and would be well 
calculated to hinder or prevent any expressions of 
opinion on the part of the more ignorant and timid 
members of the jury. But when the officer improp- 
erly present with them as a witness for the State and 
has testified to material facts on the trial, then the 
greatest restraint is thereby placed upon every mem- 
ber of the jury in their examination of the evidence 
of such witness, and hostile criticism of such evidence 
would only be ventured upon by the boldest. A ver- 
dict obtained under such circumstances would not be 
the conclusion of that fair trial to which every person 
accused of crime is entitled. This view has been 
vigorously maintained in State vy. Snyder, 20 Kan. 
306; in People v. Knapp, 42 Mich. 267; in Gainey v. 
People, 97 Ill. 270, and in Rickard v. State, 74 Ind. 
275; nor has its soundness been impugned by any 
court of last resort, so far as our research has ex- 
tended. This ground for reversal is not technical. It 
is vital and of universal interest. It affects not only 
the prisoner, but the whole body ofthe people, for it 
touches the confidence of tbe public in the purity and 
impartiality of the trial by jury. 





LANDLORD AND TENANT—FarmM LEAsEs— 
INTEREST OF LessEE IN Crop.—In Lawrence 
v. Phy, 41 Pac. Rep. 671, the Supreme Court 
of Oregon decides that a lessee of a farm has 
an interest in the crop, which as against a cred- 
tor, he can mortgage notwithstanding a pro- 
vision of the lease that the crop should remain 
the property of the lessor till payment of all 
expenses necessary to care for the crop and put 
the third thereof, reserved as rent, in sacks 
and to cover any liens of hands or otherwise 
incurred in caring for harvesting or threshing 
thereof, together with the payment of the said 
one-third rental and that such provision in a 
lease does not create a lien on the crop in 
favor of one not a party to the lease for work 
which he does in caring for, harvesting or 
threshing the crop. The court says in part: 

The law is settled in this State that the lessor may 
retain within himself the ownership of the crop to be 
grown upon premises leased by him until the rent is 
paid. See Fox, Baum & Co. v. McKinney, 9 Or. 493. 
But what the nature and extent of the lessee’s inter- 
est is, and to what extent may he deal with it, are the 
questions here. The lease expressly prohibits Tink- 
ham Bros. from subletting any portion of the premises, 
but it contains no provision against the assignment 
of the lease or disposition of their interest in the crop. 
It has been said (Jones, Chat. Mortg. § 114) that “‘if 
there be an agreement that the crops shall belong to 
the owner of the land, and that the tenant, after pay- 








ing him for certain advances, should have a certain 
undivided portion of the crop, the tenant has no ip. 
terest which he can sell or mortgage,’’—citing Ponder 
v. Rhea, 32 Ark. 485, and Leland v. Sprague, 28 Yt, 
746. The former of these cases went upon the ground 
that the party claiming as tenant was only a cropper, 
had no interest in the land, and was to receive his 
share of the crop as the price of his labor; and the 
latter simply holds that the landlord may maintain 
trover against an attaching creditor of the tenant, or 
one who purchase from him with notice of the land- 
lord’s right. The same thing may be said of other 
cases cited in respondents’ brief. In Lewis v. Lyman, 
22 Pick. 437, it is held that the tenant’s remuneration 
was in the nature of wages, and ownership of the 
crop remained with the lessor; and this was inde- 
pendent of any stipulation that the ownership should 
remain in the landlord. So, in Wentworth vy. Miller, 
538 Cal. 10, it was held that purchasers holding from 
lessees under such an agreement for leasing could 
assert no right of possession as against the lessor. So, 
also, in Howell y. Foster, 65 Cal. 169. It appears that 
the lease provided that all grain should be and re. 
main the property of the lessor until certain advances 
made by him were fully paid, and then that he should 
deliver to the lessee his three-fourths interest of the 
grain raised; and it was further stipulated that, prior 
to the payment of the advances, the lessee ‘shall have 
no right to dispose of any portion thereof.” Held, 
that under thisagreement the crop was in no way 
subject to the disposal of the lessee. These cases do 
not support the text of Jones, Chat. Mortg., supra, 
nor the contention of respondents, but Andrew vy. 
Newcomb, 32 N. Y. 419, and Smith v. Atkins, 18 Vt. 
461, do, apparently. The former of these two cases 
was an action in the nature of replevin, by a pur- 
chaser of the crop from the lessor, against one who 
had bought under an attachment and sale on exe- 
cution against the lessee, and it was held that the ac- 
tion would lie; the court saying, among other things, 
that the crop “could not be taken under a process 
of jieri facias, which only authorizes the levying the 
debt on the goods and chattels of the debtor.” The 
latter case was an action in trespass, for takinga 
quantity of hay under a purchase of the lessor’s in- 
terest in the lease, against a party who had purchased 
the lessee’s interest in the property at a sheriff's sale. 
It was considered that the action would lie, but the 
court said,in the course of the opinion, that the 
lessee ‘‘at the time of the levy and sale had no at- 
tachable property in the hay.” But the remarks 
here quoted were not necessary in either case to the 
decision. Upon the other hand, in Dworak v. Graves, 
16 Neb. 706, 21 N. W. Rep. 440, Cobb, C. J., speaking 
for the court, said: ‘I have come to the conclusion 
that the law is quite clear that, while the landlord 
has the right to bind the tenant or cropper not to sell 
or sublet his lease, or the crops while growing or 
standing on the premises, without the consent of the 
lessor, that,.without such terms or stipulation in the 
lease or contract, the tenant would have the right to 
sublet the land or sell his interestin the crops at any 
time.’ Yates vy. Kinney,19 Neb. 275, 27 N. W. Rep. 
182, is much in point. This was a suit in equity to 
restrain Kinney, a tenant of plaintiff, and Carey, 4 
mortgagee of the crop, from committing waste and 
appropriating to their own use the crops grown oD 
the land by Kinney. The lease under which Kinney 
went into possession contained a provision as follows: 
“The crop is considered the property of the first 
party until it is divided.’’? The court, after stating 
he holding in Dworak y. Graves, supra, said: “It 
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would logically follow that the same rights or inter- 
ests might be mortgaged. But it is insisted that as, 
by the terms of the lease, the crop is considered the 
property of the plaintiff until it is divided, a different 
rule would have to be applied, and that no such 
transfer or mortgage could be made which would not 
yiolate the property rights of plaintiff. It is evident 
that Kinney had some interests in the crops. The 
fact that the extent of that interest depended upon 
his compliance with the terms of his lease could not 
deprive him of the right to sell or mortgage it.” In 
Farnum v. Hefner (Cal.), 21 Pac. Rep. 955, the lease- 
hold interest of the lessee, with like condition, was 
levied upon and sold. It was held that it carried his 
interest to the purchaser, who could go forward with 
the performance of the conditions of the lease, and 
thereby become entitled to the lessee’s interest in the 
crop. Poland, C. J.,in Bellows vy. Wells, 36 Vt. 599, 
says: “The reasoning upon which our decisions go 
isthat the owner of the land, being also the owner of 
the fruits or products of it, in parting with the use of 
it to another may make such conditions and reserva- 
tions in relation tothe land itself, or the products 
grown from it, as he chooses, instead of parting with 
the full right. The principle is the same as that upon 
which conditional sales of personal property are up- 
held.” The buyer under a conditional sale of per- 
sonal property immediately acquires an interest there- 
in. Defeasible though it may be, it is such an in- 
terest that until breach of the condition he may sell, 
convey, or mortgage. Benj. Sales (6th Ed.), 283; Vin- 
cent v. Carnell, 138 Pick. 294: Chase v. Ingalls, 122 
Mass. 381; Currier vy. Knapp, 117 Mass. 324; Day v. 
Bassett, 102 Mass. 445. It would seem that under 
these authorities Tinkham Bros. had such an interest 
in the crop that they could sell or mortgage prior to 
condition broken, especially as there are no condi- 
. tions in the lease in contravention of an assignment 
thereof, or of the sale of their interest in the crop; 
and we think this is the better doctrine as applied to 
cases of like nature. After condition broken, Tink- 
ham Bros., and @ fortiori the person holding under 
them, had no right to possession as against E. J. 
Couper. Most, if not all, the authorities cited by re- 
spondents in support of their contention are actions 
either by the lessor or his successor in interest. But 
this is an action by third parties also claiming under 
Tinkham Bros., and unless they have a right superior 
in law to that of the mortgagee they cannot prevail. 





NeGoTiABLE InstRUMENT—NOTE GIVEN TO 
PREVENT PROSECUTION FOR EMBEZZLEMENT. 
—In Groesbeck v. Marshall, 22S. E. Rep. 
743, decided by the Supreme Court of South 
Carolina it was held that a note reciting that 
it was given for ‘‘value received’’ may be 
shown to have been given to prevent a crimi- 
inal prosecution, notwithstanding recitals - in 


areceipt, executed simultaneously with the 


note, that the note was given in settlement 
of the claims of certain persons against a third 
person. The court said: 


We will first consider whether the defendant had 
the right to interpose against the plaintiff such de- 
fenses as could have been set up against Stokes, the 
payee of the note. This is not an action for damages 
alleged to have been sustained by the plaintiff on ac- 
count of incorrect statements in the instruments of 





writing aforesaid, inducing him to become the in- 
dorsee of the note, nor is it an action by the plaintiff, 
seeking to be subrogated to the rights of J. Foster 
Marshall in the property conveyed to the defendant 
on the ground that, the consideration upon which it 
was conveyed having failed, he should not longer be 
allowed to hold the same; but this action is simply 
upon the note. Ifthe note was given upon the con- 
sideration that the prosecution against J. Foster 
Marshall for embezzlement should be discontinued, 
such contract would be against public policy, illegal, 
null and void. Williams v. Walker, 18 S. C., 577, and 
cases therein cited. The genera] proposition that an 
indorsee of a negotiable promissory note after ma- 
turity takes it subject to all equities existing between 
the original parties to the note is not questioned; 
but it is contended that the defendant is estopped by 
reason of the fact that J. Foster Marshall, to whom 
the defendant had delivered the receipt and certi- 
ficate hereinbefore mentioned, showed them to 
Groesbeck at the time he became the indorsee of the 
note, and thereby induced such action on the part of 
Groesbeek. Let us analyze the statements contained 
in the receipt and certificate. The only fact set forth 
in the receipt which does not appear upon the face of 
the note is that it wasin full settlement of all demands 
of Wise and Strough against J. Foster Marshall. The 
facts set forth in the certificate which do not appear 
upon the face of the not are 1 how the proceeds are to 
be divided among thcse to whom the several amounts 
are due; 2 that J. Foster Marshall had conveyed his 
interest in real estate in Columbia, S. C., to the de- 
fendant as security for the sums therein mentioned; 
3 that Stokes signed the receipt in full as attorney, 
and so stated that he was attorney for the parties 
therein mentioned; 4 that the $600 was not to be held 
until the maturity of the note for $1,187.50, but was to 
be paid out immediately. The certificate bears no 
date, and there is nothing upon the face to show 
whether it was made before or after the maturity of 
the note, except the words “until the maturity of the 
note,”’ which indicates that the certificate was made 
before the maturity of the note, though the testimony 
is to the contrary. The certificate does not show the 
nature of the demands which Wise, Strough and 
others held against J. Foster Marshall. A note given 
by a third person as compensation for the civil injury 
in acase of this kind, is without consideration. In 
the case of Williams v. Walker, swpra, the court says: 
‘But where a note is given by a person not liable for 
the damages sustained by the party injured, for the 
purpose} of stopping a prosecution, even for assault 
and battery, it will bej held void, as based upon an 
illegal consideration, because in such a case the con- 
sideration cannot be referred to the compensation due 
by the one to the other, for there is nothing due in 
such a case from the maker to the payee of the note, 
and the consideration must be referred to the stop- 
ping of the prosecution, and is therefore illegal.’ 
These views are fully supported by the following 
eases: Corley v. Williams, 1 Bailey, 588; Mathison v. 
Hanks, 2 Hill (S. C.), 625; Banks v. Searles, 2 McMul. 
356; Gray v. Seigler,2 Strob. 117; also, Hearst y. 
Sybert Cheves, 117. The case of Booker vy. Wingo, 
29S. C. 116,78. E. Rep. 49, differs from the case of 
Williams vy. Walker in some important particulars: 1 
The deed executed and delivered by the third party 
was based upon a valuable consideration, apart from 
the compensation made for the civil injury sustained 
by reason of the criminal act. 2 The contract was ex- 
ecuted, the grantee performed his part of the contract 
and the grantor acquiesced in his possession for 
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eighteen months. Under these circumstances, the 
court refused to lend its aid, as the parties were in 
pari delicto, especially as the status quo could not be 
restored, nor had there been any offer to restore it. 

It does not appear that the plaintiff made any in- 
quiry as to the consideration of the note, although he 
had ample opportunity to doso. There were facts 
and circumstances sufficient to put him on inquiry, 
and his failure to find out the facts in the case must 
be attributable to his own negligence. He should have 
inquired why J. Q. Marshall, a third party, living in 
South Carolina, gave a note to settle demands of cer- 
tain persons in Missouri against J. Foster Marshall. 
He cannot insist that he was misled by the statement 
in the certificate that J. Foster Marshall had con- 
veyed his interest in real estate in Columbia for the 
purpose of securing the defendant for money ad- 
vanced, as it is not contended that this statement is 
untrue. This court is therefore, in view of all the 
foregoing facts and circumstances, of the opinion that 
the defendant could set up his defense against 
Groesbeck, the plaintiff. 








PROOF OF HANDWRITING. 


1. In General. 
2. By Comparison. 
8. By Admissions—Indorsements. 


1. In General. — Handwriting may be 
proven by witnesses who were present at the 
time it was written,! or by parties personally 
acquainted with the handwriting of the per- 
son supposed to have written it.? This per- 
sonal acquaintance may be derived from the 
number of times the witness has seen the 
party write,® what he saw him write, when 
and where he saw him write. It may 
be derived by having corresponded with the 
party, but an acknowledgment by the party 
that he wrote the letters, or such acquiescence 
as amounts to an acknowledgment must be 
proved.® Itis not necessary that a witness 


1 Stoddard v. Hill, 38 S. Car. 385. 

2 Whitney, McKonkey & Co. vy. Gaylord, 1 Jones (N. 
Car.), 94; Lewis v. Sapio, 1 M. & M. 39 (22 E. C. L.); 
Salazar vy. Taylor (Colo.), 33 Pac. Rep. 369. 

8 Cross y. People, 47 Ill. 152; Massey v. Farmers’ 
Nat. Bank, 104 Ill. 327; Long) v. Little, 119 Ill. 600; 
Haynes y. Thomas, 7 Ind. 88; Hopkins v. Megguire, 35 
Me. 78; Com. v. Nefus, 185 Mass. 533; North v. Me- 
Connell, 42 Mich. 473; State v. Stair, 87 Mo. 268; La 
Chance v. Loeblin, 15 Mo. App. 460; State v. Gay, 94 
N. Car. 814: Hoitt v. Moulton, 21 N. H. 586; Ham- 
mond vy. Varian, 54 N. Y. 398; Magee v. Osborn, 82 N. 
Y. 669; McNair v. Com., 26 Pa. St. 388; Pepper vy. 
Barnett, 22 Gratt (Va.), 405. 

4 Lewis v. Sapio, 1 Moody & Malkin, 39 (22 E. C. L.) 

5 Campbell v. Woodstock Iron Co., 83 Ala. 351. 

6 Atlantic Ins. Co. v. Manning, 3 Col. 224; Southern 
Express Co. y. Thornton, 41 Miss. 216; Empire Manfg. 
Co. v. Stuart, 46 Mich. 482; Russell v. Coffin, 8 Pick. 
(Mass.), 148; Thomas vy. State, 103 Ind. 419; Talbot y. 
Hedge, 5 Ind. App. 555; Pearson, ete. Co. v. McDaniel, 








should have seen a party write to render him 
competent to prove the party’s signature; an 
acquaintance with papers which the party ac- 
knowledged or acquiesced in as genuine be- 
ing sufficient.” A witness need not necessa- 
rily state the source of his knowledge. If he 
swears that he knows a party’s handwriting 
he is prima facie competent to testify in re- 
lation to it.6 He may be cross-examined, 
however, as to the sources of knowledge?’ and 
the court may reject his testimony if he has 
no knowledge or if his testimony is insuffi- 
cient to establish the disputed fact. If not 
cross-examined it will be presumed that his 
knowledge is admitted. So extrajudicial 
admissions made by a writer concerning the 
writing may also be proven by persons who 
heard them. But in order to do this the in- 
strument in question must have been pro- 
duced or at least identified at the time of the 
admission to make the admission evidence.” 

2. By Comparison.—Where a paper or pa- 
pers are proved or admitted to be in a party’s 
handwriting the jury may in some States 
compare the disputed writing with such pa- 
pers though irrelevant.” Such a comparison 
may also be made by experts.” In other 


62 Ga. 100; Gartell v. Steffurd, 12 Neb. 545; Clark v. 
Freeman, 25 Pa. St. 188; Reid vy. Hodgson, 1 Cranch 
(U. S.), 491. 

7 Berg v. Peterson (Minn.), 52 N. W. Rep. 37. 

8 Riggs v. Powell, 142 Ill. 453; Anderson v. Logan, 
99 N. Car. 474; Davis v. Higgins, 91 N. Car. 382; Pate 
v. People, 8 Ill. 644; Maples v. Leats’ Heirs, 27 Tex. 
345; Boyle v. Coleman, 13 Barb. (N. Y.) 42; Stoddard 
v. Hill, 88 S. Car. 885; State v. Minton (Mo.), 22 S. 
W. Rep. 808. 

9 Morris Admr. vy. Crowder, 72 Ala. 79; Bardin v. 
Stevenson, 75 N. Y. 164; Harwick v. Swomley, 56 Md. 
439; Winnie vy. Tousley, 36 Hun (N. Y.), 190. 

10 Arthur y. Arthur, 88 Kan. 691; Sartor y. Bolinger, 
59 Tex. 411; Guyette v. Town of Bolton, 46 Vt. 228; 
Brown Vv. Piatt, 2 Cranch (U. S.), 256; Robinson v. 
Arnet, 15 La. 262; Crook Exr. of Smith v. Smith, 30 
N. J. Law, 387; Bell v. Shields, 19 N. J. Law, 93. 

ll Glazier vy. Streamer, 57 Ill. 91; Palmer v. Man- 
ning, 4 Den. (N. Y.) 181; Shaver v. Ehle, 16 Johns. (N. 
Y.) 201. 

12 Lyon v. Lyman, 9 Conn. 55; State v. Nettleton, 1 
Root (Conn.), 808; Salem Bank y. Gloucester Bank, 17 
Mass. 1; Homer v. Wallis, 11 Mass. 309, 6 Am. Dee. 
169; Hall v. Huse, 10 Mass. 39; Page v. Homans, lé 
Me. 482; Macomber v. Scott, 10 Kans. 335; Moody v. 
Rowell, 17 Pick. (Mass.) 490,6 Am. Dec. 169; Com. Vv. 
Andrews, 143 Mass. 25; Adams v. Field, 21 Vt. 256; 
Gifford v. Ford, 5 Vt. 532; Murphy v. Hagerman, 
Wright (Ohio), 293. 

13 Rogers v. Lyley, 144 Ill. 652; State v. Brunson, 1 
Root (Conn.), 307; Lyon v. Lyman, 9 Conn. 55; With- 
ers v. Rowe, 45 Me. 571; Macomber y. Scott, 10 Kan. 
835; Woodman v. Dana, 52 Me. 9; Demerrette v. Ran- 
dall, 116 Mass. 331; Moody v. Rowell, 17 Pick. (Mass.) 
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States the tendency of the courts is to allow 
the jury and experts to compare the disputed 
paper with other papers in the case, whose 
genuineness is not denied and also with such 
papers as the party concludes to be genuine 
or which he is estopped to deny.* In North 
Carolina such comparison can be made by an 
expert but no comparison by the jury is per- 
mitted.” In Alabama, Arkansas, Colorado, 
Delaware, Illinois, Kentucky, Maryland, 
Montana, Nebraska, New Mexico, Tennessee 
and Missouri, irrelevant papers are inadmis- 
sible for the sole purpose of comparison.’* In 
Indiana irrelevant papers are admissible only 
when the party against whom they are sought 
to be used admits them to be genuine.” An 
expert was allowed to compare an affidavit 
made by the defendant and filed in the case 
seeking a change of venue with the disputed 


writing.“*> Soin Michigan where the genuine- 


ness of the plaintiff’s indorsement was in is- 
sue, documents foreign to the case, which he 
admitted on cross-examination, bore his sig- 
nature, were allowed to go to the jury for the 
purpose of comparison.” 


The same rule ob- 


490, 28 Am. Dec. 317; Wilson v. Beauchamp, 50 Miss. 
24; Calkin v. State, 14 Ohio St. 222; Hicks v. Pierson, 
19 Ohio, 427; Harriott vy. Sherwood, 82 Va. 1; State v. 
Ward, 39 Vt. 225; Carter v. Jackson, 58 N. H. 156; 
State v. Hastings, 53 N. H. 452; Tucker v. Kellogg 
(Utah), 28 Pac. Rep. 870. 

4 Turnstall y. Cobb, 109 N. Car. 316; Chance y. In- 
dianapolis, etc. Gravel Road Co., 32 Ind. 472; Bur- 
dick vy. Hunt, 48 Ind. 881; Houston v. Schindler, 46 
Ind. 88; Forgey v. First Nat. Bank, 66 Ind. 123; Haz- 
ard y. Vickery, 78 Ind. 64; First Nat. Bank v. Robert, 
41 Mich. 709; Worth v. McConnell, 42 Mich. 473; Fos- 
ter’s Will, 34 Mich. 21; Vinton v. Pick, 14 Mich. 287; 
Kennedy v. Upshaw, 64 Tex. 411; Wagoner v. Ruply, 
69 Tex. 700; Smyth v, Caswell, 67 Tex. 567; Durnall v. 
Sowden (Utah), 14 Pac. Rep. 335. 

% Yates v. Yates, 76 N. Car. 142; Pope v. Askew, 1 
Ired. (N. C.) 16; Outlaw v. Hurdle, 1 Jones (N. C.), 
150. 

6 Snider y. Burks (Ala.), 4S. W. Rep. 225; Moon’s 
Adm’r vy. Crowder, 72 Ala. 29; Bester v. Roberts, 58 
Ala. 381; Kirksey v. Kirksey, 41 Ala. 626; Bishop v. 
State, 30 Ala. 34; Crist v. State, 21 Ala. 187; State v. 
Givens, 5 Ala. 747; Miller v. Jones, 32 Ark. 337; Wie- 
ber vy. Eichutz, 5 Colo. 240; McCafferty v. Heritage, 5 
Houst (Del.), 220; Rogers vy. Lyley, 145 Ill. 652; Snow 
Y. Wiggan, 19 Bradw. (Ill.) 542; Brobston vy. Cahill, 64 
ll. 356; Jumperty v. People, 21 Ill. 375; MeAllister v. 
McAllister, 7 B. Mon. (Ky.) 269; Hawkins v. Grimes, 
13 B. Mon. (Ky.) 257; Armstrong v. Thurston, 11 Md. 
M48; Williams vy. Drexel, 14 Md. 566; Miller v. John- 
8on, 27 Md. 6; Davis v. Fredericks, 3 Mon. 262; Staab 
¥. Jaranillo (N. Mex.), 1 Pac. Rep. 170; Bank y. Stan- 
ley, 46 Mo. App. 440. 

1 Shorb y. Kinzie, 80 Ind. 500. 

® Thomas y. State, 103 Ind. 419. 

® Dietz y. Fourth Nat. Bk. (Mich.), 87 N. W. Rep. 





tains in Minnesota” and Missouri.» In a 
number of the States comparison of hand- 
writing has been authorized by statute.” In 
Pennsylvania and Texas the statutory pro- 
visions on the subject are confined to crimi- 
nal cases. 

3. By Admissions — Indorsements. — 
An indorsement or memorandum of pay- 
ment made on a note may greatly 
change the legal effect of the instru- 
ment. It maystop the running of the statute 
of limitationsjor it may be used as an admis- 
sion on the part of the payor that the note is 
valid in case he afterwards attempts to repu- 
diate it. Since the holder of a note may eas- 
ily put an indorsement upon it and thereby 
defraud innocent parties it is of the highest 
importance that the rules governing the ad- 
mission of this kind of evidence should be 
well understood. To bar such evidence from 
the jury would work a hardship in cases 
where no actual fraud has been committed 
and the indorsements put upon ‘the note in 
good faith. So there must be a rule which 
may be applied that will be equally fair in 
both cases. The principle which governs is 
that of interest. If it can be shown that a 
memorandum of part payment made on a 
note was made at a time when it was against 
the interest of the holder of the note to have 
made it, it is admissible to show that a pay- 
ment had actually been made which had the 
effect to either take it out of the statute of 
limitations or amounts to admission on the 
part of the payor that the note was valid.” 
If the note is in the possession of the payee 
an indorsement in the handwriting of some 
one other than the maker is not evidence of 
payment until it is shown to have been made 
at a time when it was against the interest of 
the payee to have made it and that it was 
made at the direction or knowledge of the 
maker. An indorsement of a credit upon a 
promissory note made by the payee after the 
statute of limitations has run upon the note 


| without the direction or knowledge of the 


maker was also held not admissible as evi- 

20 Morrison v. Porter, 35 Minn. 425. 

21 State vy. Clinton, 67 Mo. 380; Dow’s Exr. v. Splen- 
ny’s Exr., 29 Mo. 386; State v. Scott, 45 Mo. 802; State 
v. Tompkins, 71 Mo. 613; Springer v. Hall, 83 Mo. 693. 

22 § 8840 of the Code of Georgia; § 3655 of the Code 
of Iowa; Louisiana Civil Code, p. 306, Art. 226; New 
Jersey Rev. Stats. 1877, p. 381, § 19; New York Laws, 
1880, ch. 36; Laws of Wis. 1881, p. 270. 

23 Runner’s Appeal, 121 Pa, St. 649. 
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dence. To render an indorsement or mem- 
orandum of part payment upon a promissory. 
note admissible in evidence as showing an 
acknowledgment of a debt and to rebut the 
presumption of its payment arising from a 
lapse of time it must appear to have been 
made before the statute of limitations could 
have operated.» In Long v. Kingdom,” a 
note was introduced in evidence upon which 
was a payment indorsed. The jury neglected 
to allow the credit indorsed but rendered the 
verdict for the full amount of the note. An 
appeal was attempted to be sustained because 
the defendant did not formally read the in- 
dorsement to the jury. The court by Canton, 
C. J., said ‘‘no such formality was neces- 
sary. When the note was put in evidence, 
the credit upon it was in evidence also. Sup- 
pose an account had been introduced and 
proved upon which there were credits, would 
the defendant have been bound to read those 
credits in a formal manner to the jury before 
they were bound to notice them? We are 
too obtuse to perceive such fine points of the 
law.”’ 

In Chamberlain v. Chamberlain,” Shope, 
J., said: ‘‘It is insisted that the circuit court 
erred in excluding from the jury the memo- 
randum on the back of the note produced by 
appellant, and claimed to be in the handwrit- 
ing of Lewis Chamberlain and the portions of 
the letter of Lewis Chamberlain in which it 
is claimed the note was sent to appellant. 
Two reasons are assigned why the exclusion 
thereof was erroneous. It is said by counsel 
that the note having been produced by appel- 
lant and admitted in evidence, the indorse- 
ments on the back of it were also admissible, 
and the case of Long v. Kingdom” is cited in 
support. In general it is true that where the 
note comes from the possession of the party 
seeking to enforce payment, all endorsements 
of payments thereon are prima facie evidence 
that such payments have been made, but 
such indorsements may even then be ex- 
plained. This is as far as the authority 
cited goes. When, however, as in this case, the 
note comes from appellant who is the maker 


24 Easter vy. Easter (Kan.), 24 Pac. Rep. 57. 

25 Mills v. Davis, 113 N. Y. 248; Haver v. Schwyhart, 
89 Mo. App. 303; Drury vy. Henderson, 36 Ill. App. 
521. 

26 25 Til. 53. 

27 116 Ill. 480. 

25 25 Ill. 66. 


and who is seeking to avoid its payment, if 
he wishes to introduce memoranda indorsed 
on the note and which is not the mere in. 
dorsements of payments he must first show 
that it was made while in the possession of 
the payee or other legal holder of the note or 
made by some one having authority to make 
it.” Soitseems from the cases above re 
ferred to that an indorsement of part pay- 
ment on a promissory note is prima facie evi- 
dence that such payments have been made; 
that where the holder of a note sues the 
maker the jury may take cognizance of en- 
dorsements made thereon though not formally 
read to them. If the indorsements are ob- 
jected to as being incompetent to go to the 
jury then it may be shown when and under 
what circumstances they were made. If the 
execution of the note has been denied the 
holder may show that the indorsement was 
made at the direction or knowledge of the 
maker and at a time when it was against the 
interest of the payee to have made it. When 
these facts are shown to have existed an in- 
dorsement is proper evidence to go to the 
‘jury. D. M. Mickey. 
Chicago, Ill. 








NEGLIGENCE — ELECTRIC WIRES — INSTRUC- 
TIONS OF COURT. 


MITCHELL V. CHARLESTON LIGHT & POWER 
co. 


Supreme Court of South Carolina, September 17, 1896. 


1. An instruction that if a cyclone that could not be 
anticipated was the cause of the wire falling, and de- 
fendant was not negligent in allowing it to remain 
down for an unreasonable time, it would not be liable, 
is not misleading, as allowing an inference that, ifs 
cyclone which might have been anticipated was the 
cause, defendant was liable, though not negligent 
in allowing it to remain down an unreasonable time, 
where the court also charged that if it was the act of 
God it could not be anticipated, and defendant would 
not be liable, but, on the other hand, defendant was 
charged with placing the wires so as to withstand or 
dinary weather, and was liable if the accident was 
due to the wires being improperly erected, or to their 
being allowed to remain down an unusally long time 
on the ground after having been broken down. 

2. Nor is such charge open to the construction that 
defendant would be liable, though not negligent, if 
the falling of the wire was caused by a class of storm 
other than a cyclone, or by a storm of not quite the 
sume degree of violence asa cyclone, the word “oy 
clone” having been used because the witnesses had 
testified that the day was cyclonic. 





3. An instruction that, if the wire was broken by 
some cause beyond the control of defendant, no blame 
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could attach to defendant from the fact that it fell 
and remained lying in the street, unless it was al- 
lowed to remain there ‘after notice” for an unrea- 
sonable time, is properly refused; for the negligence 
of defendant might have consisted in its failure to 
know the facts connected with the breaking of the 
wire, it being bound to use diligence to receive infor- 
mation as to the condition of its wires. 


Gray, J.: The appellant is a corporation en- 
gaged in generating and furnishing electricity in 
the city of Charleston, 8. C., for the purpose of 
illumination and motive power. On the 16th of 
December, 1893, during the prevalence of a vio- 
lent windstorm, one of the electric wires of the 
defendant, fully charged with electricity, broke, 
and the two severed ends rested on the ground in 
one of the thoroughfares of the city. The de- 
fendant’s testimony tended to show that the wire 
broke about 2 o'clock, while the testimony of the 
plaintiff tended to show that it broke at an earlier 
hour in the day, and that between 12 and 1 o’clock 
on the day of the accident the defendant was 
notified that there was some trouble with its 
wires, and that they were dangerous. At about 
3 o'clock Pp. M., the plaintiff, while passing 
through this thoroughfare, was injured by the 
fallen wire. He was instantly shocked, upon 
coming in contact with it, and fell to the earth 
unconscious. For some time thereafter he was 
confined to his bed, during which period he suf- 
fered greatly. His hand was badly burned, and 
he lost the use of two fingers. This action 
was instituted to recover damages for such in- 
juries. The plaintiff charged negligence on the 
part of the defendant, in that it permitted its 
wires charged with electricity to hang suspended 
over a thoroughfare of the city, so as to become 
dangerous to passers on the street, and that the 
plaintiff, a passenger, in consequence thereof, 
was seriously injured by the said wire charged 
with electricity, and was damaged to the extent 
of $20.000. The defendant joined issue on these 
allegations, and set up the defense of contributory 
negligence on the part of the plaintiff; also, set 
up the further defense that the injury resulted 
from the act of God. The jury found a verdict in 
favor of the plaintiff for $10,000. The defendant 
moved for a new trial before his honor, Judge 
Gary, who granted an order for a new trial unless 
the plaintiff would remit $2,500 of the verdict, 
which the plaintiff did. The charge of the pre- 
siding judge will be set out in the report of the 
case. 

The appellant's first exception is as follows: 
“(1) That the presiding judge erred in charging 
the jury as follows: ‘Ifa cyclone that could not 
be anticipated or reasonably foreseen was the 
cause of that wire falling, and the company was 
not negligent in allowing it to remain there for an 
unreasonable length of time, then, under those 
circumstances, it would not be liable.’ It is not 
contended that the detached portion of the charge, 
in itself, states an erroneous principle of law, but 
that it is misleading, inasmuch as the jury might 
have inferred that if a cyclone which might have 





been anticipated, or reasonably foreseen, was the 
cause of the wire falling, and the company was 
not negligent in allowing it to remain there for an 
unreasonable length of time, still, under those 
circumstances, it would be liable. The appellant 
also contends ‘‘that the presiding judge, in con- 
fining his declaration to the effect of the class of 
storms commonly designated as ‘cyclone,’ re- 
jected the proposition that any other class of 
storm, or that a storm of not quite the same de- 
gree of violence asa cyclone, would operate to 
relieve the defendant from liability, were it in 
other respects free from negligence.’’ Under the 
numerous decisions of this court the principle is 
well established that the charge of the circuit 
judge to the jury must be considered as a whole. 
When an exception is taken to a certain portion 
of the presiding judge’s charge to the jury, it is 
the duty of this court, in considering the excep- 
tion, to look to the entire charge, to ascertain 
whether or not the detached portion of the charge 
correctly states the views of the law which the 
presiding judge intended to convey to the jury. 
In his charge to the jury touching this question, 
his honor said: ‘‘The question for you is, were 
these wires erected so as to anticipate any ordi- 
nary occurrence in the weather? Was itthe act 
of God, or was it the careless or loose manner in 
which the wires were erected, which caused this 
wire to break? If it were the act of God,—that 
is, such an act asa business man of ordinary fore- 
thought and prudence could not anticipate,—then 
the company would not be liable, under those 
circumstances. But, on the other hand, the com- 
pany is charged with so placing their wires, and 
so keeping them in repair, as to withstand the 
ordinary weather,—rain, heat, cold, and wind. 
It is alleged on the part of the company that the 
wire was broken in consequence of a severe storm. 
Was it an ordinary windy day, such as is liable to 
occur at that time of the year, or was it one that 
could not be anticipated? The law does not re- 
quire impossibilities. Ifa cyclone that could not 
be anticipated, or reasonably foreseen, was the 
cause of that wire falling, and the company was 
not negligent in allowing it to remain there foran 
unreasonable time, then, under those circum- 
stances, it would not be liable. Butif the acci- 
dent was one due to the wires being improperly 
erected, or improperly maintained in repair, or, 
having been properly erected, were broken, and 
allowed to remain on the streets an unusually 
long time, if theinjury to the plaintiff occurred 
under those circumstances, the company would be 
liable to compensate him in damages. These are 
the general observations that I desire to call 
your attention before passing upon the points of 
law I have been requested to charge you.’> When 
that portion of the charge set out in the exception 
is considered in connection with the entire charge 
on the question, we see no ground for sustaining 
the objection to it that it might have misled the 
jury. We come next to a consideration of appel- 
lant’s second objection to the language of the 
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presiding judge contained in the first exception. 
The presiding judge used the word ‘‘cyclone,”’ in 
his charge to the jury, because the witnesses had 
testified that the day when the injury as sustained 
was cyclonic. Thecharge was therefore based 
upon the testimony and applicable to this case. 
When the charge was considered in its entirety, 
we donot see howit can be construed as an- 
nouncing the proposition of law that, if the de- 
fendant was free from negligence, it would still 
be liable, if the falling of the wire was caused by 
a class of storm other than a cyclone, or by a 
storm of not quite the same degree of violence as 
acyclone. The first exception is overruled. 

The second exception is as follows: ‘(2) That 
the presiding judge erred in refusing to charge 
the defendant’s second request to charge, viz., 
that ‘if the jury find that the wire in question was 
broken by astorm, or from some cause beyond 
the control of the defendant, then no blame can 
attach to the defendant from the fact that the 
wire fell, and remained lying on the ground in 
the public thoroughfare, unless it was allowed to 
remain there, after notice, for an unreasonable 
length of time; that is, for a period of time longer 
than would furnish a reasonable opportunity for 
the removal of the wire.’’? The words ‘after 
notice’? rendered the proposition of law therein 
stated unsound, for the reason that the negligence 
of the defendant might have consisted in its fail- 
ure to know the facts connected with the breaking 
of the wire. In other words, the defendant might 
have been negligently ignorant. District of 
Columbia v. Woodbury, 136 U.S. 463, 10 Sup. Ct. 
Rep. 990; Branch v. Railway Co., 358. C. 405, 
148. E. Rep. 808. It was not the duty of the cir- 
cuit judge to strike out that part of the request to 
charge which rendered it defective, and then 
charge so much thereof as embodied a sound 
proposition of law. Gunter v. Manufacturing 
Co., 15 8. C. Rep. 443, and numerous other casés 
in this State. The second exception is over- 
ruled. 

The third exception is as follows: ‘(3) That 
the presiding judge erred in refusing to charge, 
and in striking out from the defendant’s third re- 
quest to charge, the words ‘being informed of,’ 
where they occur in said request, immediately 
following the words ‘a reasonable time thereaf- 
ter.’’’? The third request to charge is as follows: 
‘*That the defendant was entitled to a reasonable 
time after [being informed of] the fall of the 
wire, in which to repair it, or to remove it out of 
the way of persons using the street; and, if the 
jury find that the injury to the plaintiff occurred 
before the expiration of such reasonable time, 
then the plaintiff is not entitled to recover any- 
thing in this action.”” This exception cannot be 
sustained. The jury might have found that the 
injury to the plaintiff occurred before the expira- 
tion of a reasonable time after the defendant was 
informed of the fall of the wire; yet this would 
not necessarily have precluded the plaintiff from 
recovering damages, because the negligence of 





the defendant might have consisted in failing to 
take proper steps to receive information concerp- 
ing the condition of its wires. Under this request 
to charge, if the defendant was not informed of 
the fall of the wire until a week or a month there- 
after, it would still have been entitled to a reason- 
able time to remove the obstruction, after such 
notice, although it might have heen negligently 
ignorant. The defendant was bound to exercise 
due diligence to receive information as to the 
condition of its wires, and its failure to use proper 
diligence in this respect would constitute negli- 
gence. The third exception is overruled. 

The fourth exception is as follows: ‘(4) That 
the presiding judge erred in refusing to charge 
the defendant's fifth request to charge, viz., that 
‘if the jury find that the plaintiff was injured by 
coming in contact with defendant’s wire, and that 
by the exercise of ordinary care he could have 
avoided such contact, then the plaintiff is not en- 
titled to recover anything in this action.’” It 
would have been error on the part of the circuit 
judge to refuse this request, were it not for the 
fact that he, in substance, charged the proposi- 
tion of law therein contained in another part of 
his charge to the jury, to-wit, in charging de- 
fendant’s sixth request to charge, which is as fol- 
lows: ‘If the jury find that a want of ordinary 
care on the part of the plaintiff in any degree 
contributed to the injury, then the plaintiff can- 
not recover in this action.”’ Whether or not the 
plaintiff had knowledge that the wire was filled 
with electricity, was a fact to be considered by 
the jury in determining the question of negligence 
on the part of the plaintiff in coming in contact 
with the wire, but the failure to make mention of 
the electricity in the request to charge did not 
render the proposition of law therein stated un- 
sound. For the reason that this request was sub- 
stantially presented to the jury, the fourth excep- 
tion is overruled. 

The fifth exception is as follows: ‘That the 
presiding judge erred in commenting upon the 
plaintiff's seventh request to charge, and explain- 
ing the same, as follows: ‘If a man is in danger, 
and in order to avoid that danger, bona Jide, does 
something which is dangerous, that would not be 
considered, in law, contributory negligence.’” 
These words are to be construed in connection 
with the seventh request to charge, which is as 
follows: ‘*When one is placed by the negligence 
of another in a situation of terror, his attempt t0 
escape danger, even by doing an act which is it 
itself dangerous, and from which injury results, 
is not contributory negligence, such as _ will pre 
vent him from recovering.”’ It will be observed 
that the exception does not question the correct 
ness of the law as charged in the seventh request, 
but only complains of error on the part off the 
presiding judge in using the foregoing words 
after charging said request. When the words 
used by the circuit judge are considered in con- 
nection with the seventh request, it will be seen 
that they do not lay down a different proposition 
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of law from that contained in said request, and 
that they are simply explanatory of said request. 
Even if considered alone, these words do not 
state an erroneous principle of law, although, in 
themselves, they are not as comprehensive as 
might have been desired. It is the judgment of 
this court that the judgment of the circuit court 
be aftirmed. 


Notrre.—The general rule in the United States af- 
fecting electric companies in regard to the use of 
highways, etc., by electric wires is the rule of due 
care and its converse negligence. Croswell on the Law 
of Electricity, § 234. The electric companies are not 
bound to have perfect apparatuses nor perfect con- 
struction (Lorimer vy. St. Paul City Ry. Co., 48 Minn. 
891), nor to keep the instruments, poles and wires in 
perfect repair nor do they insure the public or their 
employees against accidents therefrom; but they are 
bound to use reasonable care in the construction and 
maintenance of their lines and apparatus, that is, such 
care as areasonable man would use under the cir- 
cumstances and will be responsible for any conduct 
falling short of this standard. Ward vy. Atl. & Pac. 
Tel. Co., 71 N. Y. 81; Flood v. West. Union Tel. Co., 
131 N. Y. 603; Southwestern Tel. & Telephone Co. v. 
Robinson, 1 C. C. A. 684, 50 Fed. Rep. 810; Lee v. 
Electric Light Heat & Power Co., 140 Pa. St. 618; Lor- 
imer y. St. Paul St. Ry. Co., 48 Minn. 391; Brunner v. 
Amer. Tel. & Telephone Co., 160 Pa. St. 300; 
Thomas v. West. Union Tel. Co., 100 Mass. 156; Essex 
County Electrie Light Co. v. Kelley, 29 Atl. Rep. 427. 
It follows that the amount of care necessary varies 
with the danger which is incurred by uegligence. 
Ahern y. Oreg. Tel. & Telegraph Co., 35 Pac. Rep. 
649. If but little danger is incurred, as for instance 
when the wires carry only a harmless electric current, 
only ordinary care may be required. Western Union 
Tel. Co. v. Eyser, 2 Cal. 148,91 U. S. 495. While if 
the wires carry a strong and dangerous current of 
electricity, or if a harmless wire is in dangerous prox- 
imity to a high tension wire a very high degree of 
care is necessary. Texarkana Gas & Electric Lt. Co. 
y. Orr, 27S. W. Rep. 66; Haynes v. Raleigh Gas Co., 
19S. E. Rep. 344. Uggla v. West End St. Ry. Co., 160 
Mass. 351. An electric company is bound to use rea- 
sonable diligence in keeping lines in repair and see- 
ing that its wires do not fall or sag down and obstruct 
the highway. Dickey v. Maine Tel. Co., 46 Me. 488; 


’ Henning v. West. Union Tel. Co., 41 Fed. Rep. 864. 


vecent Cases on Damages by Electric Wires.—In 
an action against an electric light company by an em- 
ployee for injuries alleged to have been received from 
an electric shock while trimming the company’s lamps 
on circuit No. 11, it appeared that at that time the wires 
on that circuit should have been dead wires; that is, 
not charged with electricity. Atthat time the wires 
on circuit No. 4 were live or charged wires. The 
wires in the two circuits ran for some distance on the 
same poles, and were so placed that wires in one cir- 
cuit crossed those in the other, so that when they 
sagged the wires of the different circuits would touch 
One another. It was shown that the contact of the 
wire would wear off the insulation; that it had worn 
offin places; and that where live and dead wires 
came in contact, at points where the insulation was 
worn off, the electricity would be instantly conveyed 
from the live to the dead wire along the whole line. 
It was shown that the wires of the two circuits were 
in contact on the day of the injury in several places. 
There was no evidence that the current was turned 





upon circuit No.11. Held, that the jury had the right 
to infer that the electricity was transferred from 
some live wire on circuit No4 to some dead wire on 
circuit No. 11, at some of the crosses of these wires, 
and that it was not necessary that they should find 
the particular point of contact, or the particular 
wires. Kratz v. Brush Electric Light Co. (Mich.), 46 
N. W. Rep. 787, 82 Mich. 457. The wire of a telephone 
company had become impaired where it crossed an 
electric railway wire, and was in such a con- 
dition as to arrest the notice of a prudent man 
engaged in the business of either company. 
There was no guard wire over the electric wire. The 
fall of a burning building broke a telephone pole, 
which caused the telephone wire to break and fall 
across the railway wire; and, while in this condition, 
plaintiff’s horse came in contact with the telephone 
wire, and was killed. Held, that both companies 
were negligent, and liable for the value of the horse. 
United Electric Ry. Co. y. Shelton (Tenn.), 148. W. 
Rep. 863. Where a city ordinance under which an 
electric lighting company is operated requires it to 
have the “splices” on its wires perfectly insulated, its 
failure to do so is negligence. Clements v. Louisiana 
Electric Light Co. (La.), 11 South. Rep. 51. A tele- 
phone company which for several weeks permits 
its wire to remain suspended across a public highway, 
a few feet from the ground, is liable to a traveler who 
comes in contact therewith during an electrical storm, 
and is injured by a discharge of electricity which had 
been attracted from the atmosphere, since the electric- 
ity would have been harmless except for the wire. 
Southwestern Telegraph & Telephone Company v. 
Robinson (U.S.C. C. of App.), 50 Fed. Rep.810, 1 C. C. 
A. 684. Where a person climbs a pole which supports 
anelectric wire, taking with him a wire to throw 
across the one on the pole, and does this without per- 
mission from the company whose system he has thus 
entered upon, and, by reason of the contact of that 
company’s wire with the “feed” wire of another com- 
pany, is injured, he cannot recover from the latter com- 
pany. Augusta Ry. Co. v. Andrews (Ga.), 16S. E. 
Rep. 203, 89 Ga. 653. Pub. St. ch. 109, sec. 12, making 
telegraph companies liable for injuries resulting from 
their posts, wires, etc., does not render an electric light 
company liable for a personal injury resulting from 
the improper insulation of its wires, since St. 1883, 
ch. 221, making all provisions of law in respect to 
the erection and regulation of telegraph and tele- 
phone lines (except Pub. St. ch. 109, secs. 16, 18) ap- 
plicable to electric light companies, relates solely to 
the authority of companies to erect and maintain 
electric light lines, and not to their liability for inju- 
ries such as the one in question. Hector v. Boston, 
Electric Light Co. (Mass.), 37 N. E. Rep. 773; Lilings- 
worth v. Same, Jd. 778. An electric light company 
negligently leaving uninsulated joints on its wires, 15 
inches from a frame which it had licensed the city to 
use for attaching its fire-alarm wires,is liable for in- 
juries resulting therefrom to an employee of the city. 
working onthe frame. Llingsworth vy. Boston Elec- 
tric Light Co. (Mass.), 37 N. E. Rep. 778. Where a 
telephone company permits a wire liable to become 
charged from an electric wire to hang down onto the 
sidewalk, it is bound to exercise such care as will 
guard the public against injury from it. Ahern y. 
Oregon Telephone & Telegraph Co. (Oreg.), 35 Pac. 
Rep. 549. In an action against a street railway com- 
pany for injuries, it was undisputed that an iron car, 
which connected the trolley wire with a guy, broke, 
and fell on plaintiff’s head. There was no other evi- 
dence that the accident was caused by defendant’s 
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negligence. Held, that an instruction which recited 
the mauner of the accident, and asserted that, if noth- 
ing else appeared, the jury should find that defend- 
ant was negligent, was proper, and was not inislead- 
ing, where the jury was further instructed to con- 
sider all the evidence. Uggla v. West End St. Co. 
(Mass.), 35 N. E. Rep. 1126, 160 Mass. 371. Evidence 
that defendant electric light company had its line 
constructed along a street; that a guy wire from one 
of its poles stretched across the sidewalk, and, charged 
with electricity from another guy wire crossing the 
feed. of a street railway company, had become de- 
tached from a tree to which it had been fastened, and 
was hanging tothe ground; and that plaintiff’s son 
was killed by coming in contact with it while walking 
alongthe sidewalk,—makes a prima facie case, and 
puts on defendant the burden of showing that it was 
not negligent. Haynes v. Raleigh Gas Co. (N. C.), 19 
8S. E. Rep. 344. Defendant electric light company 
disconnected the service wires from the distributing 
wires in a house supplied by it with electric light, in 
order thatthe owner of the house might make cer- 
tain repairs, but failed to tape the end of the service 
wires. The wires entered the house in the cellar 8 
feet from the ground, and the current did not exceed 
230 volts , which could not cause death or great bodily 
harm. Held, that defendant was not held liable to 
an employee of the contractor engaged in making re- 
pairs for the owner. McMullen v. Edison Electric 
Illuminating Company of Brooklyn, 34 N. Y.S. 248. 
Plaintiff was a dish washer in a restaurant, the wires 
to light which ran about sixty feet over the roof of 
the building at an average height of two feet. Plaint- 
iff had seen the employees of defendant electric com- 
pany placing the wires, and had been upon the roof 
in the day-time when the wires were in position. The 
night of the accident was stormy, and plaintiff, with 
his employer, went upon the roof, to secure the busi- 
ness signs ofthe latter. Plaintiff, not knowing or for- 
getting the location of the wires, came in contact with 
them. Held, that defendant was negligent in not 
raising the wires so high above the roof that those 
having occasion to go there would not come in con- 
tact with them. Giraudi v. Electric Imp. Co. of San 
Jose (Cal.),40 Pac. Rep. 108. Where eye-witnesses 
testified that they saw only one stroke of lightning 
which was in the direction of the other building, that 
the pole thereon was shattered by the stroke, and 
that in a few minutes plaintiff’s building was on fire, 
and expert witnesses, though they were contradicted, 
testified that the wire would carry sufficient elec- 
tricity to set plaintiff’s building on fire, a finding that 
plaintiff’s building was set on fire by the stroke 
which struck the other building was sustained by the 
evidence. Jackson v. Wisconsin Tel. Co. (Wis.), 60 
N. W. Rep. 480, 88 Wis. 248. Evidence that the 
primary wires of a converter, used to change a high- 
tension current to a low-tension, placed by an elec- 
tric light company on a house which it supplied with 
electric light, were improperly placed and improp- 
erly insulated, and exposed to contact by anyone 
going near it, is sufficient to prove negligence on the 
part of the company, so as to render it liable to a per- 
son who, while repairing roof for the owner of the 
house, was injured by coming in contact with the 
wires. Ennis v. Gray, 34 N. Y. S. 379,87 Hun, 355, 
One who negligently leaves a wire, along which 
lightning passes so as to set fire to a building, cannot 
escape liability on the ground that the stroke of 
lightning was the act of God. Jackson vy. Wisconsin 
Tel. Co. (Wis.),60 N. W. Rep. 430, 88 Wis. 243. 





JETSAM AND FLOTSAM. 


THE VALUE OF HONEST INTENTIONS. 

In Nash v. Minnesota Title & Insurance Co. (40 N, 
E. Rep. 1039), an action of deceit, a majority of the 
Supreme Judicial Court of Massachusetts decided 
that a defendant who had written a letter reasonably 
to be understood as warranting a title, might show 
that the letter was intended to convey another mean- 
ing. In this opinion the majority follows Derry y, 
Peek, 14 App. Cas. 337 (noted in 3 Harvard Law 
Review, 231). Field, C. J., and Holmes, J., dissented, 
arguing, as does Sir Frederick Pollock in 5 Law Quar, 
Rey. 410, that a man should be bound by a reasonable 
interpretation of his words when he knows others 
will act upon them. Though not cited by the court, 
a dictym in Litchfield v. Hutchinson, 117 Mass. 195, 
also appears to support this view. There seems 
little doubt that the decision of the majority is right 
on historical grounds, but whether it is in thorough 
touch with the trend of the law, is a dubious question, 
The present tendency certainly seems to be in favor of 
requiring moral fraud for deceit, on the ground that 
it is hard to subject the honest giver of gratuitous in- 
formation to the determination of the jury as to its 
good sense; yet in the case of a gratuitous bailee more 
than mere honesty is required, and the two cases are 
not easily distinguishable. The ground of the de- 
cision, therefore, probably lies as much as anywhere 
in the greater hesitation of the courts to give security 
to the seeker of information than to the possessor of 
property rights.— Harvard Law Review. 

IN THE UNITED 


THE STATUS OF CHAMPERTY 


STATES. 


For full discussion see monographic note to Thall- 
himer vy. Brinckerhoff, 3 Cowen (N. Y.), 683, 15 Am. 
Dec. 303. It is there said that the States of the Union 
may be divided as to:champerty into three classes: (1) 
In a few States there is no such thing as champerty- 
This is said to be the case in California and Texas, and 
its existence is doubtful in Vermont, Connecticut, and 
Missouri. (2) Inasecond class of States the strict 
English rule is in force, and it is champerty for a law- 
yer to agree to carry on a lawsuit for a share of the 
proceeds as his compensation for services, even though 
he makes no disbursements, and the client under- 
takes to pay the expenses and costs. This rule is said 
to exist in Kentucky, Indiana, Ohio, Michigan, Rhode 
Island, and Massachusetts. (3) But athird group of 
States have adopted a middle rule by which, although 
the lawyer is to be paid for his services out of the pro- 
ceeds, it is still not champerty unless he also agrees to 
bear the expenses and costs. This modified rule is 
said to existin New Jersey, Illinois, Wisconsin, Mis- 
sissippi, Tennessee, Georgia, Iowa, and North Caro- 
lina. It certainly exists in the Supreme Court of the 
United States and in Virginia. See Wright v. Tib- 
betts, 91 U. S. 252. In Nickels y. Kane’s Adm’r, 82 
Va. 309, it was held that champerty is a bargain for a 
portion of the matter sued for, by which the cham- 
pertor undertakes to carry on the suit at his own ex- 
pense, but that it was not champerty where the at- 
torney does not agree to pay the expenses of the suit; 
and that where the defendant agreed with an attor 
ney to pay him ten per cent. of the amount he should 
succeed in getting a certain decree reduced, but the 
attorney did not undertake to bear the costs, it was 
not champerty, but a valid, enforceable contract.— 
Virginia Law Register. 
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CORRESPONDENCE. 


SPECIAL VERDICTS IN INDIANA UNDER A NEW 
STATUTE. 


To the Editor of the Central Law Journal: 

The General Assembly of the State of Indiana, at 
the session of 1895, made a radical change of the law 
as to special verdicts. This law has come before the 
courts for the first time at the fall sittings. It is as 
follows: ‘‘That in all cases tried by the jury, the 
court shall, at the request of either party, in writing, 
made before the introduction of any evidence, direct 
such jury to return aspecial verdict upon any or all 
the issues of such case. Such special verdict shall be 
prepared by the counsel on either side of such cause 
and submitted to the court, and be subject to change 
and modifications of the court. The same shall be in 
the form of interrogatories so framed that the jury 
will be required to find one single fact in answering 
each of such interrogatories; the jury, on retiring, 
shal] take all the pleadings in the case, including the 
instructions of the court, if in writing, and the inter- 
rogatories as approved by the court, and shall answer 
each of the interrogatories submitted to them.” Un- 
der our former practice the courts were required 
to order the jury jto render a special verdict at the 
request of either party. If no special verdict was 
required the courts were required to order the jury 
to answer special interrogatories on request of either 
party. If the general verdict was not in harmony 
with the answers to the interrogatories judg- 
ment might be rendered upon the answers to the 
interrogatories and against the party in whose favor 
the general verdict was rendered. This law repeals 
the law allowing special interrogatories to be pro- 
pounded, and the only form we now have is the gen- 
eral verdict, or special verdict prepared according to 
the above statute. Each ofthe superior courts and 
the circuit court of this county has had special ver- 
dicts rendered under this statute, and the change from 
the old statute is thought to be very satisfactory, 
especially in cases where ajury might be more af- 
fected by sympathy than by the facts proved. 

The practice under this new statute is, after proper 
request by either party, for counsel on each side to 
prepare a special verdict in the form of interrogato- 
ries. The court takes these forms as prepared and has 
anew draft made, embodying anything pertinent in 
either form submitted, and adding any other interrog- 
atory that seems to be necessary for a finding upon all 
of the facts. This is submitted to the jury as coming 
from the court, and they {have no intimation as to 
which side prepared any particular interrogatory. 
The conclusion of the verdict is in the usual form that 
if, upon the above findings, the law is with the plaint- 
iff, then, we find for the plaintiff and assess his dam- 
ages at dollars; and if the law is for the defend- 
ant, we find for the defendant. So vital a change in 
the form of special verdicts cannot but attract the 
attention of the profession at large, and if it should 
prove satisfactory other States may be inclined to 
profit by the example. Until this statute was enacted 
nstructions of the court were not allowed to be taken 
by the jury to the jury room. 


Indianapolis, Ind. JOHN A. FINCH. 


CONDITION EXPRESSED IN RECEIPT. 
To the Editor of the Central Law Journal: 

A purchased of B a certain parcel of land. B who 
was the authorized agent of C, entered into a contract 
of sale with A, the deed to be made by C. B gave A 
areceipt for the purchase price and in said receipt 





was the following, to-wit: ‘‘Subject to the approval 
of C.” Now in said contract of sale there was no men 
tion made of C’s power to approve or disapprove and 
no reference made to any condition in receipt. Under 
above circumstances can A compel the conveyance, or 
will a condition expressed in a receipt only render the 
contract conditional? N.S. 
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HUMORS OF THE LAW. 


“Did you ever surrender yourself to the police?” 
asked Plotting Pete. 

“No, sir,” replied Meandering Mike. 
believer in the principle the officer should seek the 
man; not the man the officer.” 


“T’m a firm 
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“You admit you stole the pig out of the pen?’ 
Colored VPrisoner.—Yes, I admits I stole de pig, but I 
‘wus hongry, an’ I didn’t have nuffin’ ter eat.” ‘Pork 
reacher,” said the judge, with tears in his eyes, as he 
chalked him down for two years. 


A juror having appealed toajudge to be excused 
from serving on account of deafness, the judge said: 
“Could you hear my charge to the jury sir?” 

“Yes, I heard your honor,” said the juror; “but I 
couldn’t make any sense out of it.” He was excused. 


“Tf your honor please, I’d like to get off the jury,” 
said ajuryman to Judge Oakly, of New York, just as 
the trial was about to commence. 

“You can’t get off without a good excuse,” said the 
judge. 

“T have a good reason.”’ 

‘You must tell it or serve,” said the judge. 

‘But, your honor, I don’t believe the other jurors 
would care to have me serve.” 

“Why not? Out with it.” 

“Well,” (hesitating. ) 

“Go on.” 

“T’ve got the itch.” 

“Mr. Clerk,” was the witty reply, ‘‘scratch that man 
out.” 


Young Girl (going through jail)—Poor, poor man. 
May I offer you these flowers? 

Convict (from behind the bars)—You’ve made a 
mistake miss. The feller that killed his wife and 
children is in the next cell. I’m yere fur stealing a 
loaf of bread.— 


Jenkins—Your lawyer made some pretty severe 
charges against the other fellow, didn’t he? 

Jones—Yes; but you ought to see how he charged 
me. 
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1. ACCIDENT INSURANCE — Limitations. — Where an 
accident policy stipulated that no legal proceedings 
for arecovery should be brought within three months 
after proofs of injury were furnished, nor at all unless 
begun within six months, the stipulation is valid; and 
the six-months period of limitation begins to run from 
the date the proofs are filed, and not at the expiration 
of three months.—PROVIDENT FUND SOC. Vv. HOWELL, 
Ala., 18 South. Rep. Rep. 3811. 


2. ADVERSE POSSESSION.—Where a grantee of land 
takes and holds possession of land not described in the 
deed, claiming to own it, his possession is adverse, 
though such possession is under the mistaken belief 
that the land is within the boundaries described in his 
deed.—W OODWARD V. FaRISs, Cal., 41 Pac. Rep. 781. 


8. ADVERSE POSSESSION — Quieting Title.—Title by 
adverse possession cannot be successfully asserted by 
one who has failed to pay the taxes on the property, 
especially against one who he asserts had agreed to 
pay them for him.—TUFFREE V. POLHEMU~, Cal., 41 
Pac. Rep. 806. 


4. ALTERATION OF INSTRUMENTS — Evidence. —It is” 


proper to charge that if the obligors in a bond, with 
knowledge that it had been altered by insertion of a 
place of payment, offered to pay half the bond, and 
asked for time in which to pay the balance, such offer 
and reyuest would constitute a ratification of, and as- 
sent to, the alteration; it being for the court to pass on 
the sufficiency of the facts to constitute a ratification. 
—DICKSON V. BAMBERGER, Ala., 18 South. Rep. 290. 


5. APPEAL — Bond on Separate Appeals.—Where a 
single bond is executed on appeal from a judgment 
and orders other than oue denying a new trial, and 
the bond states that it is executed ‘‘on such appeal,” 
without designating the particular appeal on which it 
is executed, all the appeals will be dismissed.—CEN- 
TERVILLE & K. IRRIGATION DITCH CO. V. BACHTOLD, 
Cal., 41 Pac. Rep. 813. 


6. APPEAL—Joint Appeal by One Defendant.—Where 
judgment was rendered against two defendants, one of 
whom appealed in the name of both, assigning errors 
jointly with his codefendant, by attorneys as rep- 
resenting “appellants,” instead of moving for a sum- 
mons and severance, the judgment will not be reversed 
for errors not prejudicial to both. — BEACHMAN V. 
AURORA SILVER PLATE MANUF’G Co., Ala., 18 South. 
Rep. 314. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Chattel 
Mortgages.—An insolvent debtor gave to certain cred- 
itors, who were his relatives and friends, a chattel 
mortgage covering all his property, with an agree- 
ment that one of such creditors should immediately 
take possession of the property, as agent and trustee 
for all, sell the same, and distribute the proceeds 
among the mortgagees, pro rata. Subsequently two 
other creditors took chattel mortgages on the same 
property, with knowledge of the first mortgage, and 
consented to the arrangement made at thattime: Held, 
that all the chattel mortgages were void,as to the 
other creditors; the entire transaction being, in effect, 
a general assignment, with preferences.—STRONG V- 
IMIG, Wis.,64.N. W. Rep. 295. 

8. ASSUMPSIT AGAINST TRIAL JUSTICE—Appeal.—As- 
sumpsit for money had and received will not lie 
against atrial justice, to recover fine and costs paid to 
him upon a decision in a case where he had jurisdic- 
tion of the. person and offense, even if the justice 
wrongfully refused to allow an appeal from his de- 
cision.—RAYMOND V. LOWE, Me., 32 Atl. Rep. ‘64. 


9. ATTACHMENT OF INSURED PROPERTY. — Where & 
policy provides that it shall cease if the property “be 
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levied on or attached, or change takes place in title or 
possession,”’ an attachment of realty, of which a 
building insured is a part, will not defeat the policy 
until the attachment is perfected by sale on execution. 
TEFFT V. PROVIDENCE WASHINGTON Ins. Co., R. I., 32 
Atl. Rep. 914. 

10. BOND — Condition.—A bond recited the attach- 
ment of the goods of H in an action against H and W, 
and the wish of the former to dissolve the attachment, 
and bound him to pay within 30 days the final judg- 
ment ‘‘in the aforesaid action: Held, that the obliga- 
tion applied not only to a judgment against H or 
against the defendants jointly, but also to one against 
W alone.—PRIOR V. PYE, Mass., 41 N. E. Rep. 353. 

ll, CARRIERS — Ejection of Passenger — Damages.— 
Plaintiff, a girl 10 years old, and three others, about 
the same age, boarded defendant’s train for a station 
to which the fare was 10 cents each. Plaintiff tendered 
the conductor 20 cents, as the fare for all. He told her 
that unless they paid 10 cents each they would have to 
get off. Plaintiff said, if the others had to get off, she 
would also. Thereupon the conductor handed the 
money back, and atthe next station they all got off: 
Held, that defendant was not liable to plaintift for 
damages.—Cox Vv. LOS ANGELES TERMINAL Ry. CoO., 
Cal., 41 Pac. Rep. 794. 

12. CARRIERS OF PASS ENGERS—Passenger’s Effects.— 
A common carrier undertaking to transport the 
baggage of its passenger is held by the law to the 
strictest accountability, and if the carrier receives 
such baggage, and undertakes its carriage, it cannot 
be relieved from liability therefor by anything save 
the act of God or the public enemy; but a carrier is not 
liable for the baggage of its passenger unless the evi- 
dence shows that the baggage claimed to be lost, and 
sued for,came into the possession of the carrier.— 
RINGWALT V. WABASH R. CO., Neb., 64 N. W. Rep. 219. 

13, CHATTEL MORTGAGES—Error in Recording.—Code, 
$1793, relating to conveyances, provides that the con- 
veyance is operative as arecord from the day of de- 
livery to the recording officer: Held, that an error 
committed in recording a chattel mortgage in another 
than the name of the mortgagor does not defeat the 
mortgagee’s lien.—SEIBOLD V. ROGERS, Ala., 18 South. 
Rep. 312. 

14. CHATTEL MORTGAGES—Replevin by Mortgagee.— 
In this State, the title to chattels mortgaged remains 
in the mortgagor. The mortgage creates merely a 
lien.—CAMP V. POLLOCK, Neb., 64 N. W. Rep. 231. 

15. COMPOSITION WITH CREDITORS — Rights of Cred 
itors.—Where creditors meet, on the invitation of a 
debtor, and agree to extend their credits, with the 
provision that they shall be paid in four installments, 
and that the debtor shall incur no new indebtedness 
pending the extension, but that, if such new indebted- 
ness is incurred, then all the claims shall become dve 
and collectible, any one of the assenting creditors can, 
on the happening of that contingency, accept payment 
of his claim, without creating himself impliedly a 
trustee in possession of the property for the benefit of 
all other assenting creditors —BANK OF MONTGOMERY V. 
OHIO BuGGy Co., Ala., 18 South. Rep. 273. 

16. CONTEMPT — Publication.—A publication regard- 
ing a cause, during its pendency in court, which tends 
to corrupt or embarrass the administration of justice, 
and to produce a prejudice in the minds of the public 
with respect to the merits of the cause, is a contempt, 
and punishable.—PERCIVAL V. STATE, Neb., 64 N. W. 
Rep. 221. 

17. Contract—Consideration.—The assumption by a 
surety of u part of his principal’s debt, and release of 
the principal therefrom, is a sufficient consideration 
tosupport a contract releasing a claim against the 
surety by the principal.—FaRR V. Bacu, Ind.,41N. E. 
Rep. 393. 

18. ConTRACT — Construction. — A contract between 
Plaintiffs and defendant, aland and water company, 
gave plaintiffs the option to buy from defendant land 
described therein, atacertain date, ‘‘in accordance 





with the rules of” the company, at a price stated: 
Held, that plaintiffs were not entitled to any water 
rights with the land, if they elected to buy, in the ab- 
sence of any rules by such company entitling them to 
such rights.—GIDDINGS V. 76 LAND & WATER Co., Cal., 
41 Pac. Rep. 788. 

19. ConTRacTs—Public Policy—Limiting Liability.— 
A stipulation, in a lease by a railroad company, ex- 
empting the lessor from liability for damages by fire 
to the lessee’s property caused by the lessor’s locomo- 
tives, or otherwise, is not void as against public policy. 
—STEPHENS V. SOUTHERN PAC. Co., Cal., 41 Pac. Rep. 
781. 

20. CONTRACT OF SALE—When Complete.—Where per- 
sons agree that a proposed contract shall be made in 
writing, such contract is not binding on either until 
reduced to writing, and signed by both.—SPINNEY v. 
DOWNING, Cal., 41 Pac. Rep. 797. : 

21. CORPORATIONS—Directors’ Liability—Limitations. 
—A corporate creditor cannot, to avoid the running of 
limitations against his claim, waive a default by the 
directors to file the statement required by Gen. St. § 
252, and avail himself of a similar default in the follow- 
ing year.—COLORADO FUEL & IRON CO. V. LENHART, 
Colo., 41 Pac. Rep. 834. 

22. CORPORATIONS — Liability of Stockholders. — De- 
fendant sold a manufacturing plant to plaintiff corpo- 
ration, taking in part payment thereof 400 shares of its 
corporate stock, at $50 per share. There was no in- 
dorsement on the certificate that it was for fully-paid 
or non-assessabie stock, nor was there any such under- 
standing between the parties. At the time of this 
transaction each of plaintiff's stockholders had paid 
$50 per share on his stock: Held, that defendant’s 
stock was subject to the same conditions and lia- 
bilities that it would have been subject to had he been 
an original subscriber. — STOCKTON COMBINED HaR- 
VESTER & AGRICULTURAL WORKS V. HOU@ER, Cal., 41 
Pac. Rep. 809. 

23. COUNTIES—Liability to Garnishment.—A county 
is not subject to garnishment.—GANN V. CRIBBS, Colo., 
41 Pac. Rep. 829. 

24. CRIMINAL Law — Adultery — Evidence. — An in- 
struction that if the jury found that defendant went to 
a certain dwelling secretly, in the nighttime, and se- 
cretly entered the dwelling, and shortly thereafter was 
found in bed with a woman, both undressed, a strong 
presumption would arise that he entered for the pur- 
pose of committing adultery, is not objectionable as 
presuming the intent charged, notwithstanding there 
was evidence tending te show that he did not have 
that intention when he went to the house.—STATE V. 
MeEcoM, Iowa, 64N. W. Rep. 286. 

25. CRIMINAL Law—Larceny—Breaking and Entering. 
—Opening a screen door, not fastened, but hung on 
spring hinges, which serve to keep it closed, is a 
breaking.—STATE V. CO) NERS, Iowa, 64 N. W. Rep. 295. 


26. CRIMINAL Law — Disinterring Dead Body.—Upon 
the trial of an indictment under McClain’s Code, § 5328, 
which declares that “if any person without lawful au- 
thority, dig up, disinter, remove or carry away any 
human body,” he shall be punished, etc., it is incum- 
bent on defendant to show that he had Jawful author- 
ity.—STATE V. SCHAEFFER, Iowa, 64 N. W. Rep. 286. 

27. CRIMINAL Law — Former Acquittal.—An acquittal 
of persons prosecuted under Code, § 3682, for compel- 
Hing a woman to be defiled against her will, cannot be 
pleaded in {bar of a prosecution of the same person 
under Code, § 4087, for conspiracy to injure the person 
of the same woman, and to do an act injurious to pub- 
lic morals, though the indictment in the latter case is 
based onthe same facts as those relied on in the former 
case.—STATE V. BROWN, Iowa, 64 N. W. Rep. 277. 

28. CRIMINAL Law — Larceny.—ode, § 3902, provides 
that ifany person steal any instrument or writing 
whereby any demand, right, or obligation is created, 
increased, or diminished, he is guilty of larceny: Held, 
that ‘‘coupon” railroad tickets, sold by one road for 
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transportation over another, and which were the evi- 
dences ofthe debt, due by theformer tothe latter, 
and “local” tickets sold by acompany over its own 
road, which were receipts to the conductor, are, after 
being taken up by the conductor, subjects of larceny. 
—STATE V. WILSON, Iowa, 64 N. W. Rep. 266. 

29. CRIMINAL PRACTICE—Excessive Sentence—Effect. 
—Where a court has jurisdiction of the person and the 
offense, the imposition of a sentence in excess of what 
the law permits does not render the legal or author- 
ized portion of the sentence void, but only leaves such 
portion of the sentence in excess open to question and 
attack.—IN RE TAYLOR, S. Dak., 64N. W. Rep. 253. 

30. CRIMINAL PRACTICE—Burglary—Indictment.—Un- 
der Code, § 4302, providing that, where an offense in- 
volving injury to property is described in other re- 
spects with sufficient certainty, an erroneous allege- 
tion of the name of the injured person is immaterial, 
an indictment alleging the breaking intoa store of 
certain named persons, ‘‘known as the ‘Grange Store’”’ 
in a certain town, is sufficient on proof that the store 
was known as the ‘Grange Store,” in such town, 
though owned by the persons named, not as individ- 
uals, but as a corporation.—STATE V. JELINEK, Iowa, 
64. N. W. Rep. 259. 

31. CRIMINAL PRACTICE — Burglary—Judgment.—De- 
fendant pleaded guilty toa charge of burglary inthe 
first degree, andthe judgment recited that, ‘‘whereas 
defendant has been convicted of the crime of burglary 
in the first degree, it is ordered,” etc.: Held, that the 
judgment was valid, though the minutes of the court 
did not show that any evidence was heard to prove the 
degree of the crime of which defendant was found 
guilty, there being nothing in the minutes to contra- 
dict the recitals of the judgment.—Ex PARTE WOODS, 
Cal., 41 Pac. Rep. 796. 

32. DEED—Obstruction—Easement.—Where one con- 
veyed a lot abutting on a way laid out on his own land, 
with the privilege of using it forever, and ‘‘with the 
express understanding” that the grantor was “to keep 
a gate across said way, unless otherwise agreed on by 
the parties” to the deed, and he afterwards conveyed 
another lot, referring to the way as “owned equally” 
by the adjoining land owners, the grantees took title 
in fee to the middle of the way.—BENTLEY V. ROOT, R. 
I., 32 Atl. Rep. 918. 


33. DEED — Construction—Estates in Remainder.—A 
deed to L, “his heirs and assigns forever,” to be held 
by him pursuant to ‘‘the uses, trusts, and limitation” 
mentioned in an order made ina suit by D, widow of 
B, against his children, for partition and settlement of 
his estate,—the order being that the commissioner ex- 
ecute a conveyance to L ofthe property allotted to D, 
and of all other interests she might have in the estate 
of B in trust for D during her life, and after her death 
to the use of her children by B,—vests in the trustee an 
estate in fee simple.—BROWN V. MCCALL, 8S. Car., 22S. 
E. Rep. 823. 

34. DEED — Reservations.—Plaintiff, who owned land 
upon which was a brickyard and aclay bed (already 
opened),—both of which were unfit for any use but 
brickmaking,—conveyed the land, reserving to hiim- 
self the right of possession of the entire tract for one 
year, excepta strip for a right of way: Held, that 
plaintiff was entitled, not only to the naked possession 
of the land, but to the use and enjoyment thereof, in- 
cluding the rightto dig clay fromthe opened pit.— 
WALDORF V. ELKHART & W. R. Co., Ind., 41 N. E. Rep. 
396. 

55. DRAINAGE — Appeal from Assessment.—Under 
Rev. St. 1894, § 5631, providing that one aggrieved ata 
drainage assessment may appeal by filing an appeal 
bond; thatthe clerk shall then issue a notice to the 
county surveyor, who shall file with such clerk a 
copy of the record of the assessment, and the notices 
thereof; and that theseshall be all the pleadings nec- 
essary on such appeal,—one appealing from an assess- 
ment need not file a complaint.—ROMACK Vv. HoBBs, 
Ind., 41 N. E. Rep. 391. 





36. DRAINAGE—Petition for Additional Work.—Under 
Rev. St. 1894, § 5648, authorizing a supplemental peti. 
tion forthe expenditure on new work on the ditch of 
the balance “of drainage funds collected on assegg- 
ments” remaining after completion of the ditch ac- 
cording to original plans, and providing that before 
granting the petition ‘‘the court shall determine “the 
amount of money on hand,” such petition is not an- 
thorized where it appears that all the money assessed 
and collected has been expended on the original work, 
though the amount so assessed and collected is only a 
portion of the benefits assessed.—REAMER V. Hoge, 
Ind., 41 N. E. Rep. 353. 

87. EJECTMENT — Evidence.—The only question in 
ejectment being the location of a certain natural 
boundary line, referred to in the conveyances under 
which both parties claim, there is no harm in the ad- 
mission of a survey which does not tend to locate the 
line.— BUSBY V. VOYLES, Miss., 18 South. Rep. 318. 

38. ELECTIONS AND VOTERS—Austrulian Ballot.—St, 
1891, p. 40, §§ 20, 26, provide that the voter shall placea 
cross after the name of the person he intends to vote 
for; that such marking shall be done only with a black 
lead pencil; that when a voter marks more names than 
there are persons to be elected to an office his vote for 
such office shall not be counted; and that any ballot on 
which appears names, words, or marks written or 
printed, except asin this act provided, shall not be 
counted: Held, that a mark, appearing to have been 
accidently made, and not from an evil purpose, should 
not be construed as a distinguishing mark, so as to 
avoid the ballot.—DENNIS v. CAUGHLIN, Nev., 41 Pac. 
Rep. 768. 

39. ELECTIONS—Genuineness of Ballots.—Where con- 
testant puts in evidence ballots as returned from tke 
different voting precincts,incumbent may introduce 
testimony that certain of them are not as they were 
voted or counted by the judges; the fact that they 
have been in the custody of the proper officers being 
but prima facie evidence that they have not been al- 
tered.—FERGUSON V. HENRY, Iowa, 64 N. W. Rep. 292. 

40. Equity—Jurisdiction.—A bill to enjoin a suit at 
law against complainant will be dismisscd where all 
the defenses to the suit set up in the bill are available 
at law.—VIRGINIA MIN. CO. Vv. WILKINSON, Va., 22S. E. 
Rep. 839. : 

41. Equiry—Reformation.—Where the words ‘‘fix- 
tures and furniture,” used in describing property in a 
chattel mortgage, could not include some of the prop- 
erty intended by the parties to be covered, the error in 
description may be reformed in equity. — RYDER V. 
RYDER, R. I., 32 Atl. Rep. 919. 

42. Equiry—Rescission of Contract.—To sustain a bill 
for a rescission of a contract onthe ground of fraud, 
it must appear that the misrepresentations were posi 
tive statements of material facts, made for the purpose 
of procuring the contract, and that the party to whom 
they were made relied on them, and was induced there- 
by to enter into the contract.—Max MEADOWS LAND & 
IMPROVEMENT Co. vy. BRADY, Va., 228. E. Rep. 845. 

43, EQuity—Vacating Probate of Will.—Equity has no 
jurisdiction to set aside the probate of a will on the 
ground of fraud, mistake, or forgery, this being within 
the exclusive jurisdiction of the Probate court.—LAN@- 
DON V. BLACKBURN, Cal., 41 Pac. Rep. 814. 

44. EVIDENCE — Privileged Communications— Attor- 
ney and Client.—Statements of fact made in good faith 
to an attorney at law forthe purpose of obtaining his 
professional guidance or opinion are privileged com- 
munications. It is not necessary that the relation of 
attorney and client should exist.—WaADE V. RIDLEY, 
Me., 32 Atl. Rep. 975. 

45. EVIDENCE—Proof of Handwriting.—The genuine- 
ness of defendant’s signature to a paper not in evi- 
dence cannot be established for the purpose of com- 
paring that signature with the one attached to the ob- 
ligation sued on, and thus establishing the genuine- 
ness of the latter.—BOWEN Vv. JONES, Ind., 41 N. EB. 
Rep. 400. 
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46. FEDERAL CourRTs—Construction of State Statutes. 
—A decision by a State Supreme Court that a statute of 
the State making railroad companies liable for injuries 
caused to their employees by the negligence of co-em- 
ployees does not apply to the case of an injury to an 
employee of a receiver operating a railroad under di- 
rection of a court of equity is binding upon the Fed- 
eral courts.—CENTRAL TRUST CO. OF NEW YORK V. 
East TENNESSEE, V. & G. Ry. Co.,U. 8S. C. C. (Ga.), 
69 Fed. Rep. 353. 

47, FRAUDS, STATUTE OF— Parol Promise.—Where a 
written lease of a farm provides that the lessor shall 
furnish the lessee with money tocarry iton,an oral 
promise by the lessor to pay the wages of a farm hand 
employed by the lessee will not render him liable 
therefor.—RIETZLOFF Vv. GLOVER, Wis., 64 N. W. Rep. 
298. 

48. FRAUDULENT CHATTEL MORTGAGE.—The fact that 
achattel mortgage covers property largely exceeding 
in value the ainount of the debt secured raises no con- 
clusive presumption of fraud as to creditors of the 
mortgagor. Such fact is, at most, evidence of fraud, 
to be given such consideration as it may be entitled 
to, in connection with the other circumstances sur- 
rounding the transaction involved. — KILPATRICK- 
Kock Dry-Goops Co. v. STRAUSS, Neb., 64 N. W. Rep. 
223. 

49. FRAUDULENT CONVEYANCES — Trust Deed.— The 
preference given ina trust deed by an insolvent cor- 

poration to a bona fide creditor is valid.—WksT V. Han- 
SON PRODUCE Co., Colo., 41 Pac. Rep. 829. 


50. GARNISHMENT — Payment of Judgment.— Under 
Civ. Code, § 118, declaring that garnishment is for the 
security of any judgment plaintiff may recover against 
defendant, and section 132, providing that the judg- 
ment against a garnishee shall acquit him from all de- 
mands by the defendant for anything paid by the gar- 
nishee by force of such judgment, the garnishee, not- 
withstanding payment under a judgment against him, 
is liable to defendant, jurisdiction of him not having 
been obtained, and judgment not having been ren- 
dered against him.—MCPHEE V. GOMER, Colo., 41 Pac. 
Rep. 836. 


51. GirT—Vesting of Title.—Where one requests an- 
other to purchase his property at a tax sale, intending 
thereby to vest in him, as a gift, title to the property, 
if the title fails to vest because of the invalidity of the 
sale,the gift is defeated.—STONE Vv. ENGSTROM, R. L., 
82 Atl. Rep. 916. 

52. Highwars—Proceedings to Establish. — In pro- 
ceedings to establish a highway, where remonstrant 
appears generally, and raises in the commissioners’ 
court and the Circuit Court only the questions of pub- 
lic utility and the amount of his damages, he waives 
all objections to the qualifications of petitioners, suf- 
ficiency of the petition, notice, order to view, report 
of viewers, and the failure to appoint second viewers. 
—FORSYTH V. WILCOX, Ind., 41 N. E. Rep. 371. 


53. HOMESTEAD — Mortgage — Effect of Insanity. — 
Where the wife, at the time of joining with her hus- 
band in a mortgage of their homestead, was insane the 
instrument is void. — THOMPSON Vv. NEW ENGLAND 
MORTGAGE SECURITY Co., Ala., 18 South. Rep. 315. 


54. HUSBAND AND WIFE—Expenses of Family.—Sess. 
Laws 1891, p. 238, making the expenses of the family 
chargeable on both husband and wife, is not retroac- 
tive, and does not affect liability for such expenses 
contracted before its enactment.—KELLY Vv. CANON, 
Colo., 41 Pac. Rep. 833. 

55. INJUNCTION—Adjoining Landowners. — Where a 
tree stands on the dividing line of adjoining lots either 
Owner may lop off the branches and roots extending 
from the trunk over his own land. — ROBINSON V. 
CLaPp, Conn., 32 Atl. Rep. 939. 

56. INJUNCTION — Husband and Wife. — Injunction 
Will not issue, at the suit of an execution debtor and 
his wife, to restrain the further prosecution of an ac- 
tion of rejectment brought by the purchaser at the 





execution sale, on the ground that the husband had, 
prior to incurripvg the indebtedness on which the exe- 
cution was based, transferred the property, then held 
by him as a homestead, to his wife, and that her con- 
sequent rights therein could not be set up in the ac- 
tion at law.—GUNN V. Harpy, Ala., 18 South. Rep. 284. 


57. INJUNCTION— Restraining Levy of Tax.—Injunc- 
tion will lieto restrain the levy of atax, where the 
complainant is acommon carrier, and the taxis made 
alien on its real estate, though its personal property 
is first to be resorted to by the tax collector, and the 
remedy at law, by payment and action to recover back» 
is not as efficient as the remedy by injunction.—SouTH- 
ERN Ry. Co. v. CITY OF ASHEVILLE, U. 8S. C. C. (N. 
Car.),69 Fed. Rep. 359. 


58. INTOXICATING LIQUORS—Application for License. 
—No evidence having been introduced that the bar- 
tender previously employed by the applicant for a 
license was a competent or careful person, it was error 
to instruct that if one employs a competent and care- 
ful person as bartender, and gives him positive instruc- 
tions that he is to comply with the law, and not to vio- 
late it, and, notwithstanding this, the bartender, in 
the absence ofthe applicant, and without his knowl- 
edge, violates the law,this fact alone would not de- 
prive the applicant of his right toa license.—PELLEY 
v. WILLS, Ind., 41 N. E. Rep. 355. 

59. INTOXICATING LIQuORS — Presumptions as to 
Possession.—The finding of liquor in aplace, nota 
private house, is presumptive evidence that the per- 
son in possession of the premises kept it for the pur- 
pose of illegal sale.—STaTE V. ARIE, Iowa, 64 N. W. 
Rep. 268. 

60. INTOXICATING LIQUORS — Sale of Liquors.—In a 
prosecution for selling intoxicating liquor without a 
permit, itis no defense that the seller did not know 
that the liquor was intoxicating.—_STATE V. VALURE, 
Iowa, 64 N. W. Rep. 280. 

61. LANDLORD AND TENANT — Negligence of Land- 
lord.—Where a landlord negligently places wet hair in 
the upper stories of a building, he is liable for injuries 
toa tenant of a lower floor caused by the dripping 
down of water from such hair.—HYSORE V. QUIGLEY, 
Dela., 32 Atl. Rep. 960. 

62. LICENSE— Revocation.—A written license to use a 
way, conditioned that if the licensor or his heirs 
should at any time sell or dispose of the land the 
license should thereupon cease and determine, is ter- 
minated ipso facto by a conveyance, the habendum 
clause of which recites that neither the grantor nor 
any one for him will thereafter demand any right or 
title to the premises.—FRANCIS GOWDY DISTILLING Co. 
Vv. GRANT, Conn., 32 Atl. Rep. 936. 

63. LIENS— Enforcement. — One claiming a lien on 
personalty, though having priority of right, cannot, 
on summary motion merely, recover from another an 
amount paid to him by the sheriff out of a fund in the 
latter’s hands to which both parties assert conflicting 
demands.—GARRISON V. WEBB, Ala., 18 South. Rep. 
297. 

64. LiEN—Judgment—Liability of Married Woman.— 
Where lumber for a woman’s house is sold and charged 
to her husband personally, and it does not appear that 
she authorized him to contract for it in her name, she 
is not personally liable therefor, though she had given 
him full control of the property on which the house 
was erected.—REES V. SHEPHERDSON, Iowa, 64N. W. 
Rep. 286. 

65. LigNsS — Priority.—A lien on borses, reserved in a 
note forthe purchase price, is superior to the subse- 
quent lien of an agister who had actual notice of the 
lien given in the note.—BEAN V. JOHNSON, Ky., 328. W. 
Rep. 175. 

66. LIFE INSURANCE—Forfeiture.—Seven months after 
default in payment of the annual premium on a life in- 
surance policy, the assured sent the money to the com- 
pany, with a letter from its medical examiner as to his 
health. The money was placed to his credit, but the 
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company wrote him at once, insisting ona medical 
examination and certificate. He refused todo any- 
thing further, and demanded a receipt for the premium, 
orareturn of his money. The company immediately 
wrote its local agent, insisting on a medical exam- 
ination; but the money was not returned, and the as- 
sured was not advised of the company’s last letter be- 
fore he died of consumption, six days after it was 
written: Held,that the company waived the forfeiture 
ofthe policy.—RASMUSEN V. NEW YORK LIFE INS. Co., 
Wis., 64 N. W. Rep. 301. 

67. LIMITATIONS — Pleading.—Where defendant gives 
notice of set-off, and files an account of set-off, plaint- 
iff may avail himself of limitations without especially 
pleading it.—SEXTON v. C. AULTMAN & CO., Va., 22S. E. 
Rep. 838. 

68. MANDAMUS—When Lies.—A writ of mandamus will 
issue only when the right to require the performance 
of the desired act is clear.—STATE v. BOWMAN, Neb., 64 
N. W. Rep. 223. 

69. MARRIAGE BETWEEN SLAVES.—Where aman and 
woman, while slaves, lived together as husband and 
wife, and at the time recognized each other as husband 
and wife,a customary marriage was thereby estab- 
lished.—ScorTtT Vv. LAIRAMORE, Ky., 32S. W. Rep. 172. 


70. MASTER AND SERVANT—Fellow-servant.—The con- 
ductors of two electric railway cars onthe same road 
are fellow-servants, and the common employer is not 
liable for an injury to one of them, resulting from a 
collision caused by the negligence of the other.— 
BALTIMORE Trust & GUARANTY CO. V. ATLANTA TRAC- 
TION Co., U. 8. C. C. (Ga.), 69 Fed. Rep. 358. 


71. MASTER AND SERVANT — Injuries — Negligence.— 
Where an employee of a railroad company sues for 
personal injuries, a request to charge the jury to the 
effect that the omission ofthe plaintiff to perform a 
particular duty, or that the plaintiff, in attempting to 
discharge the duty, committed an error of judgment, 
resulting in his injury, would defeat a recovery,—the 
request leaving out of consideration entirely the ques- 
tion as to whether, with respect to either proposition, 
the plaintiff was negligent,—was properly refused.— 
PorT Roya, & W.O. Ry. Co. Vv. DAVIS, Ga., 22 S. E. 
Rep. 833. 


72. MASTER AND SERVANT — Railroad Receivers—Lia- 
bility for Injuries to Employee.—The Georgia statutes 
making railroad companies liable for injuries caused 
to employees by the negligence of co-employees (Code, 
§§ 2083, 3036), do not apply to the case of an injury to an 
employee of a receiver optrating a railroad under di- 
rection of acourtofequity. Nor is such receiver made 
liable in such cases by the act of February 28, 1876, 
which defines the duties and fixes the liabilities of 
railroad receivers.—CENTRAL TRUST CO. OF NEW YORK 
v. EAST TENNESSEE, V. & G. Ry. Co., U. 8. C. CO. (Ga.), 
69 Fed. Rep. 357. 


73. MECHANIC’S LIEN—Necessary Parties—Judgment. 
—In an action to foreclose a mechanic’s lien the bene- 
ficiary under atrust deed of the property is a neces- 
sary party.—McCLAIR V. HupDDART, Colo., 41 Pac. Rep. 
$32. 

74. MORTGAGE — Conflicting Assignments.—The as- 
signment of a mortgage is not a “grant of an estate in 
real property,” within Civ. Code, § 1107, which declares 
that such grants are conclusive, except as against one 
who in good faith acquires atitle orlien ‘‘by an in- 
strument that is first duly recorded.”—ADLER V. 
NEWELL, Cal., 41 Pac. Rep. 799. 

75. MUNICIPAL CORPORATIONS—Amendment of Char 
ter—Removal of Officers.—Rev. St. 1894, § 3476, in ex- 
tending the term of office of city attorney (an officer 
appointed by the council) from May to September, 
provided the consent of his surety to such extension 
was filed, and conferring on the common council 
power to remove such ofticers as they might appoint 
under its provisions, amending Rev. St. 1581, § 3043, 
under which the council already possessed the power 
of removal of the city attorney, extended his term 





subject tothe council’s right to abolish the office, or 
remove its incumbent, at its pleasure, at any time be- 
tween May and September.—STATE vy. WILSON, Ind., 
41 N. E. Rep. 361. 

76. MUNICIPAL CORPORATION—City Attorney—Tenure 
of Office.—Rev. St. 1894, § 3476 (Rev. St. 1881, § 3043), pro- 
viding that “the officers of a city shall consist of a 
mayor,” etc., “and, ifthe common council deem it ex. 
pedient, a city attorney,” authorizes a common coun- 
cil, after electing a city attorney, to abolish or discon- 
tinue such office.—GOODWIN v. STATE, Ind., 41N.E. 
Rep. 359. 

77. MUNICIPAL CORPORATIONS — Negligence—Defect- 
ive Streets.—In an action to recover for injuries suf- 
fered by falling into an open ditch in the street, find- 
ings that plaintiff knew of the ditch; that the night 
was dark; that she had reasonably good eyesight, and 
was walking carefully when injured,—are not suffi- 
cient to support a verdict in her favor, in the absence 
of a finding that she was looking out for the ditch, or 
paying attention to where she was stepping, at the 
time of the injury.—CITY OF BLOOMINGTON V. RoGERs, 
Ind., 41 N. E. Rep. 395. 

78. MUNICIPAL CORPORATION— Street Improvements, 
—Under Rey. St. 1894, § 8830, authorizing a board of 
public works “to design, order, and contract for the 
improvement” of any public street, the board has au- 
thority to order the construction of a drain to carry 
off the surface water from a street.—KIRLAND V. BOARD 
OF PUBLIC WORKS OF CITY OF INDIANAPOLIS, Ind., 41 
N. E. Rep. 374. 

79. MUNICIPAL CORPORATIONS— Street Lighting—Or- 
dinance.-—-Under the Hartford city charter, providing 
that the board of street commissioners shall have 
power to cause to be executed all orders of the coun- 
cil for the erection of street lamps, and to superintend 
and provide forthe lighting of street lamps, and the 
repair of the same, said board had power, without the 
concurrence of the council, to contract with a light 
company to supply electricity for a period of five 
years to street lamps erected under authority of the 
council, after the council had determined that such 
lighting was necessary.—CITY OF HARTFORD V. HART- 
FORD ELECTRIC LIGHT CoO., Conn., 32 Atl. Rep. 925. 


80. MUNICIPAL CORPORATIONS—Taxation —License.— 
Con3t. art. 10, § 3, providing that “all taxes shall be 
uniform,” and that they shall be levied and collected 
under ‘‘such regulutions as shall secure a just valuation 
for taxation of all property, real and personal,” 
does not prohibit a city whose charter confers on 
it the right to tax street cars, by license, for police 
purposes, from taxing the cars, by license, for pur- 
poses of municipal revenue.—DENVER CITY Ry. CO. Vv. 
CITY OF DENVER, Colo., 41 Pac. Rep. 826. 

81. NAVIGABLE WATERS—Judicial Notice.—The courts 
of this country have not,as a rule, adopted the common- 
law definition of the term ‘‘navigable waters,” which 
here include those waters only which afford a channel 
for useful commerce, whether the beds thereof are 
public or private property, and without regard to the 
influence of the ocean tide.—CLARK V. CAMBRIDGE & 
A. Ink. & Imp. Co., Neb., 64 N. W. Rep. 239. 

82. NEGLIGENCE—Action for Burning Prairie.—In an 
action under Gen. St. § 1036, allowing one to recover 
from-another setting a prairie on fire the damages 
sustained by the fire, voluntary service by plaintiff in 
putting out the fireis not an element of damages.— 
SPENCER V. MURPHY, Colo., 41 Pac. Rep. 841. 

83. NEGLIGENCE—Personal Injuries.—Evidence that, 
on a dark,rainy night, plaintiff, in endeavoring to 
follow a path across defendant’s vacant lot, then in 
common use by the public, at the implied invitation 
of defendunt, fell into an open, unguarded cistern, is 
insufficient to support a declaration which alleges that 
plaintiff, a stranger, while lawfully using the public 
highway, strayed from the same upon said vacant lot, 
followipg a path apparently in common use by the 
public, and, there being nothing to advise him where 
the highway ceased and the vacant lot began, fell into 
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thecistern.—LEPNICK V. GADDIS, Miss., 18 South. Rep. 
319. 

84. NEGOTIABLE INSTRUMENTS—Bills of Exchange.— 
An oral acceptance of a bill of exchange is valid.— 
SPURGEON V. SWAIN, Ind., 41 N. E. Rep. 397. 

85. NEGOTIABLE INSTRUMENT—Note— Limitation.—A 
note payable 30 days after demand, given in pait pay- 
ment for certain stock, is not barred by the statute of 
limitations, though no demand was made, or action 
brought thereon, until 14 years after its delivery.— 
CooKE V. POMEROY, Conn., 32 Ati. Rep. 935. 

8. NEGOTIABLE INSTRUMENT—Notes — Payable ‘‘on 
or After.” — A note payable “on or after” a certain 
date is due and actionable at any time after such date. 
—BROOKSHIRE V. ALLEN, Tex., 32 8S. W. Rep. 164. 

87. OFFICE AND OFFICERS—Approval of Bond.—In an 
action against a de facto officer to recover the 
fees and emoluments of the office received by him dur- 
ing his incumbency thereof, the plaintiff, in order to 
tecover, must establish that he is the de jure officer.— 
MCMILLIN V. RICHARDS, Neb., 64 N. W. Rep. 242. 

88. OFFICERS — Removal — Appellate Jurisdiction.— 
Pen. Code, § 772, provides for the removal of public 
officers, by an accusation in writing, presented to the 
superior court. Const. art. 6,§ 4, gives the Supreme 
Court appellate jurisdiction in all criminal cases prose- 
cuted by indictment or information: Held that, a 
prosecution under section 772 not being by indictment 
or information,the Supreme Court has no appellate 
jurisdiction thereof.—IN RE CURTIS, Cal., 41 Pac. Rep. 
793. 

89. PATENTS—Assignment of Letters— Rescission.— 
Where letters patent were assigned bythe patentee, 
with a guaranty of validity, but they were afterwards 
declared to be void, the assignee is entitled to an in- 
junction restraining the patentee from bringing suits 
in a foreign jurisdiction to recover the unpaid install- 
ment of the purchase price.—SANDAGE Vv. STUDEBAKER 
Bros. MANUF’G Co., Ind., 41 N. E. Rep. 380. 

90. PLEADING.—Where a partnership agreement was 
partly oral and partly in writing, one of the partners 
may, in one action, sue for breach of the written 
agreement, for an accounting of the profits arising 
from the sale of partnership property not mentioned 
therein, and for specific performance of an agreement 
by defendant to convey to him an undivided one-half 
of certain property purchased by the firm, title to 
which was taken in defendant’s name.—BREWER V. 
McCaIN, Colo., 41 Pac. Rep. 822. 


91. PRINCIPAL AND AGENT—Sale.—A complaint stating 
substantially that plaintiff purchased of defendant 
building association nine shares of stock, for which he 
paid a certain sum, and that defendant neglected and 
refused to issue such stock, states a good cause of ac- 
tion for recovery of price paid.—GERMAN-AMERICAN 
BUILDING Ass’N V. DROGE, Ind., 41 N. E. Rep. 397. 


92. PRINCIPAL AND SURETY—Bond—Liability of Sure 
ties.—In 1891 R, proprietor of a bank, executed to B, 
who was county treasurer, a bond to secure B, as 
such treasurer, against the loss of any funds deposited 
or to be deposited in such bank. B’sterm expired 
July 7, 1892, but about such date a change was made in 
treasurer’s terms, and B was appointed Ly the county 
board to serve until January, 1893, and he gave a new 
bond. In 1892, B was elected for another term, com- 
mencing in January, 1893, but he did not qualify until 
August. The bank failed July 1, 1893: Held, that the 
sureties on R’s bond were not liable for the money on 
deposit in the bank when it failed.—BONNEY V. ROBERT- 
80N, Colo., 41 Pac. Rep. 842. 

93. PUBLIC LanDs — Location in Another’s Name.— 
Under Rev. St. U. 8. § 2322, vesting in the locator ofa 
mining claim the exclusive right to its possession, a 
location of a mining claim may be made by one per- 
son inthe name of another.—MOORE V. HAMERSLAG, 
Cal., 41 Pac. Rep. 805. 

94. QUIETING TITLE—Plaintiff’s Title.—One has title to 
maintain an action to quiet title, though she has sold 





the land, and given a deed in escrow, to be delivered 
when the last payment of purchase money is made, 
and the purchaser has gone into possession, the last 

payment not having been made, and possession, by 

provision of Code Civ. Proc. § 738, not being necessary 

for maintenance of the action.—HENEY V. PESOLI, Cal., 

41 Pac. Rep. 819. 


95. RAILROAD COMPANIES — Injury — Contributory 
Negligence.—In an action for injuries at a crossing it 
appeared that plaintiff was familiar with the locality, 
and that he had good sight and hearing. Plaintiff tes- 
tified that before goingon the track he stopped, 
looked, and listened; that he did not see any train, or 
hear any signals; that hisview was unobstructed for 
200 feet. His own witnesses testified that the engine was 
moving at the rate of from 25 to 35 miles per hour, and 
that they heard it as it passed. Many witnesses testified 
for defendant that the speed was about 15 miles per 
hour, and that the signals were given: Held, that 
plaintiff had failed to establish his freedom from con- 
tributory negligence.—LAKE ERIE &W. R. Oo. v. 
STICK, Ind., 41N. E. Rep. 365. 


96. RAILROAD COMPANIES — Liability of Lessee.—De- 
fendant railway company leased certain property, 
with a stipulation that defendant should not be liable 
for damage by fire caused by its locomotives or other- 
wise. Plaintiff was an employee of the lessee, and 
had goods of his own stored in the lessee’s warehouse, 
which were destroyed by fire caused by defendant’s 
negligence: Held, that the fact that plaintiff had 
knowledge of said stipulation in the lease would not 
exempt defendant from liability.—KING v. SOUTHERN 
Pac. Co., Cal., 41 Pac. Rep. 786. 


97. RAILROAD COMPANY—Street Railway—Negligence. 
—A complaint alleged that the driver in charge of de- 
fendant’s car invited plaintiff, a child 10 years old, to 
ride on the car; that plaintiff rode to the end of the 
line, when he negligently left the team standing alone, 
and went to the rear of the car; that while engaged 
there the team started forward with a violent jerk, and 
plaintiff was, because of the negligence thrown from 
the car, while it was in motion, injuring her: Held 
sufficient to state a cause of action.—EVANSVILLE ST. 
Ry. Co. v. MEADOWS, Ind., 41 N. E. Rep. 398. 


98. RAILROADS—Crossings—Negligence.—It is the es- 
tablished law in this State,and of courts generally, 
that persons attempting to cross a railroad track with- 
out stopping to look or listen are presumed to be guilty 
of negligence.—SMITH V. MAINE CENT. R. CO., Me., 82 
Atl. Rep. 967. 


99. RAILROADS — Injury to Animals.—When a horse 
has escaped from its owner’s inclosure and control, 
and has then run at large through the streets, and into 
a public park, it is not rightfully in the park, even 
though its owner exercised great care to prevent the 
escape.—ALLEN Vv. BOSTON & M. R. R., Me., 32 Atl. 
Rep. 963. 

100. REPLEvIN—Complaint.—A complaint in replevin, 
which fails to state that plaintiff is the owner or is en- 
titled to the possession of the property at the com- 
mencement of the action, is defective.—MASTERSON V. 
CLARK, Cal., 41 Pac. Rep. 796. 

101. Res JuDIcATA—Action by Assignee.—In a suit by 
a judgment creditor to subject defendant’s land an ac- 
counting of liens against the land was ordered. One 
of the liens was a judgment obtained against defend- 
ant on his purchase-price notes by the vendor’s as- 
signee who held the notes under an absolute assign- 
ment. This lien was adjudged a nullity because the 
consideration for the notes had totally failed, and 
from this judgment no appeal was taken. The as- 
signee subsequently recovered from the assignor the 
amount of the notes: Held, that the defendant’s ven- 
dor was bound by the judgment declaring the judg- 
ment obtained by the assignee on defendant’s notes a 
nullity and was therefore estopped from enforcing the 
same asalien on defendant’s land.—Cox’s Ex'RS v. 
CROCKETT, Va., 22S. E. Rep. 840. 
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102. SALE — Contract.—Plaintiff, in purchasing de- 
fendant’s liquor business, had paid an increased con- 
‘sideration on the understanding that defendant would 
destroy the license held by him. This was not done, 
and defendant afterwards entered onthe same busi- 
ness, In breach of his contract: Held, that plaintiff 
could not recover the value of the license under the 
common counts.—TAYLOR Vv. HOWARD, Ala., 18 South. 
Rep. 311. 

103. SALE—Fraud.—Where one knowing himself to be 
insolvent purchases property from another, intending 
not to pay for it, and conceals his insolvency, the sale 
may be avoided for fraud, andthe vendor maintain 
replevin forthe property sold._WATERBURY V. MILLER, 
Ind., 41 N. E. Rep. 383. 

104. SALE ON EXECUTION.—The court adheres to the 
rule that execution sales of personal property shall be 
what they purport to be,—public,—with the property 
exposed for examination, so that bidders may observe 
and appreciate the qualities of the property offered for 
sale.—PENNY V. EARLE, Me., 32 Atl. Rep. 879. 


105. TAXATION—Actions—Assessments.—Where it ap- 
pears that a tax was lawfully imposed, that the asses- 
sors were legally chosen and qualified, that they bad 
jurisdiction of the person and estate assessed, irregu- 
larities or omissions in the procedure will not con- 
stitute a defense to an action for the tax, unless they 
increased the defendant’s rightful proportion of the 
general burden.—CITY OF ROCKLAND V. ULMER, Me., 32 
Atl. Rep. 972. 


106. TAXATION — Restraining Sale of Land for Special 
Assessment.—Provisions of a city charter for making 
assessments for sewers, which contain no provision 
for notice of the assessment proceedings to the prop- 
erty owner, are unconstitutional.—DIETZ v. CITY OF 
NEENAH, Wis., 64 N. W. Rep. 299. 


107. TAX DEED — Acknowledgment.—Code, § 592, re- 
lating to tax deeds, provides that the deed of the pro- 
bate judge, ‘‘when properly acknowledged and re- 
corded,” shall convey title, etc. Section 1802 provides 
that the form of acknowledgment ‘‘to be used in this 
State on conveyances of every description admitted to 
record” shall recite that the s;rantor was ‘‘informed of 
the contents of the conveyance,” etc.: Held, that the 
acknowledgment ofthe probate judge toa tax deed 
executed in 1893, which failed to state that ‘“‘he was in- 
formed of the contents” thereof, was fatally defective. 
—JACKSON V. KIRKSEY, Ala., 18 South. Rep. 304. 


108. TRADE- NAME — Enjoining Use.—Complainant, 
who has for several years done businessin several 
places, and advertised in other places, as the “United 
States Dental Association,” is entitled to restrain the 
use by another, in the same business, on his signs, ina 
place where such advertising is done, of the words “U. 
8S. Dental Association” and the letters “U. S.,’ they 
having atendency, and being evidently intended, to 
lead persons to suppose that it was the place of.busi- 
ness of complainant.—CADY V. SCHULTZ, R.I., 32 Atl. 
Rep. 915. 

109. TRESPASS — Removing Bodies — Cemetery.— 
Where, in trespass for entering a private burying 
ground and removing the bodies and monuments, de 
fendants show that they were the owners of and in 
possession of the premises at and prior tothe time of 
the trespass, and that the bodies and monuments were 
removed in good faith, and with care and decency, a 
nonsuit is proper.—BONHAM V. LOEB, Ala.,18 South. 
Rep. 300. 

110. TRIAL — Instructions.—A direction to the jury, 
after they had consulted and announced that they 
could not agree, “to go back to their room and figure 
it out, and not allow the lawyersto tanglethem,” is 
not reversible error.—ASHER LUMBER UO. V. LUNS- 
FORD, Ky., 328. W. Rep. 166. 

111. Trust — Enforcement.—A party who had fur- 
nished means to pay for an interest in real property, 
purchased for certain parties contributing thereto, and 
of which, for convenience, the title had been taken in 





the name of one investor, for the benefit of all con- 
tributors, is entitled to maintain an equitable action 
for the enforcement ofthe trust which, by reason of 
the foregoing facts, had arisen in his favor, against 
said associate holding title.—LEADER Vv. TIERNEY, 
Neb., 64 N. W. Rep. 226. 


112. TRusTs—Husband’s Execution of Note for Wife’s 
Land.—The fact that a husband joins with his wife in 
the execution of a note on which money is borrowed 
to pay for land conveyed to the wife does not create 
in the husband any interest in the land, where it ap- 
pears thatthe note was paid by the wife out of her 
separate estate.—THROCKMORTON v. CHAPMAN, Conn., 
32 Atl. Rep. 930. 


113. TRUST AND TRUSTEE — Acquisition by Agent of 
Property of Principal.—One redeeming another's 
property from atax sale, with means furnished by 
himself, under an agreement by that other to repay 
when able, will be considered a trustee for that other, 
and the fact that certificates of transfer are taken in 
his own name will be treated as having been done 
merely to secure reimbursement.—WALLER V. JONES, 
Ala., 18 South. Rep. 277. 


114. WATER COMPANIES—Fixing Rates.—A city, though 
authorized to fix rates for water, cannot arbitrarily fix 
an unreasonable rate, at which a water company must 
supply the city and its citizens.—CITY OF DES MOINES 
v. DES MOINES WATER-WORKS CoO., Iowa, 64 N. W. 
Rep. 269. 5 

115. WILL— Bequests — Conditions.—A direct bequest 
toa person, conditioned, however, that the principal 
thereof should not be paid till distribution of the resi- 
due by trustees, which was not to be till after the death 
of such person, is a present gift vesting immediately, 
and is independent of the trust, except as to the time 
of payment, which, being repugnant to the gift, as im- 
possible on its face,is void.—IN RE WALKERLY’s Es- 
TATE, Cal., 41 Pac. Rep. 772. 


116. WILL — Instruction.—Testator gave his entire 
estate to his ‘‘children, share and share alike.’ When 
the will was made he had living 10 children and 1 
grandchild, the daughter of a deceased daughter, with 
whom he was on friendly terms: Held that, in an ac- 
tion by the grandchild and others to set aside the will 
on the ground of unsoundness of mind and undue in- 
fluence, it was error prejudicial to plaintiffs to charge 
that the presumption is that testator overlooked such 
grandchild, and ifshe was so overlooked, while she 
would not take under the will, she would take her one- 
eleventh under the law, just as if there were no will, 
and in that case would get her share, no matter how 
the case is decided.—CULP v. CULP, Ind., 41 N. E. Rep. 
363. 


117. WILLS—Perpetuities.—The devise to a board of 
trustees, directing the board to erect a building to be 
“forever” known by the testator’s name, and to hold 
and manage the building, together with the rest of 
the estate, as the testator’s “trust estate,” the income 
of which is to be divided, when the board think ad- 
visable, among such of the heirs as shall present sat- 
isfactory proof of their claims to the board, in propor- 
tion as they would have inherited had the testator died 
intestate, and providing for the filling of vacancies in 
the board “forever thereafter” by the probate court, 
creates a perpetuity that renders the trust vold.— 
WILLIAMS V. HERRICK, R. I., 32 Atl. Rep. 913. 

118. WILLS—Revocation and Revival. — Under Civ. 
Code, § 1297,the mere execution of a subsequent re- 
vocatory will ends the first will, and such first will ls 
not revived by the revocation of the last will unless It 
is revived by the terms of such revocation.—LONES V. 
LONES, Cal., 41 Pac. Rep. 771. 

119. W1ITNESS— Impeachment. — The credibility of @ 
witness cannot be impeached by proof of a particular 
instance of moral turpitude, but the evidence must be 
directed to the character of a witness for truth, or to 
her general moral character. — COMMONWEALTH V- 
WILSON, Ky., 328. W. Rep. 166. 





